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КОНВЕНЦІЯ РАДИ ЄВРОПИ
ПРО ЗАПОБІГАННЯ НАСИЛЬСТВУ

СТОСОВНО ЖІНОК І ДОМАШНЬОМУ НАСИЛЬСТВУ
ТА БОРОТЬБУ З ЦИМИ ЯВИЩАМИ:

ДОКТРИНАЛЬНІ ОСНОВИ

Êîíâåíö³ÿ Ðàäè ªâðîïè ïðî çàïîá³ãàííÿ íàñèëüñòâó ñòîñîâíî æ³íîê ³ äîìàøíüîìó íà-
ñèëüñòâó òà áîðîòüáó ç öèìè ÿâèùàìè øèðøå â³äîìà ÿê Ñòàìáóëüñüêà Êîíâåíö³ÿ ÷è
êîíâåíö³ÿ CAHVIO. Öå äîêóìåíò, ùî ïîðîäæóº âåëèêó ê³ëüê³ñòü ñóïåðå÷íîñòåé, ïî÷èíà-
þ÷è ç ïðîöåñó óçãîäæåííÿ. Ïåâí³ äèñêóñ³¿ ç öüîãî ïèòàííÿ òðèâàþòü òàêîæ ³ â Óêðà¿í³.
Ñòàòòÿ îïèñóº äîêòðèíàëüí³ îñíîâè ö³º¿ Êîíâåíö³¿, ùî âèçíà÷àþòü çì³ñò òåõí³÷íèõ
ð³øåíü, ùî ì³ñòÿòüñÿ â í³é. Çàñòîñóâàííÿ òåõí³÷íèõ ð³øåíü ï³äïîðÿäêîâàíå òàê çâàí³é
ãåíäåðí³é ïåðñïåêòèâ³ (gender perspective), ùî âñòàíîâëþº ïåâíèé ñïîñ³á ðîçóì³ííÿ íà-
ñèëüñòâà ñòîñîâíî æ³íîê ÿê íàñèëüñòâî, îáóìîâëåíå ãåíäåðîì (gender based violence
against women). «Ãåíäåð» º êóëüòóðíèì ÿâèùåì (ñîö³àëüíî çàêð³ïëåíîþ ñóòí³ñòþ,
îçíàêàìè ÷è ðîëëþ), ùî â ñóñï³ëüíîìó âèì³ð³ âèÿâëÿºòüñÿ â ïðèðîäíèõ â³äì³ííîñòÿõ
ì³æ æ³íêàìè òà ÷îëîâ³êàìè. Â³äïîâ³äíî äî ³äåîëîã³¿ ãåíäåðó ö³ â³äì³ííîñò³ ïîâèíí³ íå-
ìèíó÷å ïðèçâåñòè äî ñîö³àëüíî¿ íåð³âíîñò³ òà äî ñòðóêòóðíî¿ äèñêðèì³íàö³¿ æ³íîê, íà-
ñë³äêîì ÿêî¿ ìàº áóòè íàñèëüñòâî ñòîñîâíî æ³íîê. Òàêèì ÷èíîì, Ñòàìáóëüñüêà êîíâåí-
ö³ÿ âèçíà÷àº ðàäèêàëüí³ ôîðìè ôåì³í³ñòè÷íî¿ ³äåîëîã³¿, ïðàãíó÷è âèêîð³íèòè êóëüòóðí³
â³äì³ííîñò³, ùî ³ñíóþòü ó ñóñï³ëüñòâ³ ïîì³æ æ³íêàìè òà ÷îëîâ³êàìè. Â ñòàòò³ òàêîæ
çâåðòàºòüñÿ óâàãà íà òå, ùî íàÿâí³ åìï³ðè÷í³ äàí³ âèêëèêàþòü ïåâí³ ñóìí³âè ùîäî ïðà-
âèëüíîñò³ îñíîâ òåîð³¿ gender based violence ³ âèíèêàþ÷î¿ ç íå¿ ñòðàòåã³¿ áðîòîòüáè ç
íàñèëüñòâîì ñòîñîâíî æ³íîê. Á³ëüøå òîãî, âîíè âêàçóþòü íà ³ñíóâàííÿ çâîðîòíüî¿ çà-
ëåæíîñò³, àí³æ òà, ÿêó ïðîïîíóº òåîð³ÿ, ùî âèçíà÷àº íàñèëüñòâî ñòîñîâíî æ³íîê ÿê
ÿâèùå îáóìîâëåíå ñòàòòþ. ²íøèìè ñëîâàìè, ³ñíóþòü âàãîì³ ï³äñòàâè äî âèîêðåìëåííÿ
ïîëîæåííÿ ïðî òå, ùî ðåàë³çàö³ÿ òåîðåòè÷íèõ çàñàä Êîíâåíö³¿ CAHVIO ìîæå ïðèçâåñ-
òè äî ïîñèëåííÿ, à íå äî îáìåæåííÿ íàñèëüñòâà ñòîñîâíî æ³íîê.
Êëþ÷îâ³ ñëîâà: Ñòàìáóëüñüêà êîíâåíö³ÿ, CAHVIO, ñòàòü, ãåíäåð, íàñèëüñòâî ñòîñîâíî
æ³íîê, ùî îáóìîâëåíå ñòàòòþ.
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Çàãàëüíà ³íôîðìàö³ÿ

Êîíâåíö³ÿ ¹ 210 Ðàäè ªâðîïè ïðî çà-
ïîá³ãàííÿ íàñèëüñòâó ñòîñîâíî æ³íîê ³
äîìàøíüîìó íàñèëüñòâó òà áîðîòüáó ç öè-
ìè ÿâèùàìè (CAHVIO) áóëà ïðèéíÿòà
Êîì³òåòîì ì³í³ñòð³â Ðàäè ªâðîïè 7 êâ³ò-
íÿ 2011 ð., à â³äêðèòà äëÿ ï³äïèñàííÿ òà
ðàòèô³êàö³¿ 11 òðàâíÿ 2011 ð. Öå â³äáó-
ëîñÿ ïîïðè òå, ùî «íèçêà äåðæàâ áóëà
íåçàäîâîëåíà òåêñòîì ö³º¿ Êîíâåíö³¿, ùî-
äî ÿêîãî íå âåëèñü ïåðåìîâèíè â äóñ³ äî-
ñÿãíåííÿ ÿêíàéøèðøîãî êîíñåíñóñó»1.

Ïðèéíÿòòÿ Êîíâåíö³¿ º íàñë³äêîì
ïðîöåñó, ùî ðîçïî÷àâñÿ íà ïî÷àòêó 90-õ
ðîê³â ìèíóëîãî ñòîë³òòÿ â ðàìêàõ Ðàäè
ªâðîïè ³ áóâ ñïðÿìîâàíèé íà çàïîá³ãàí-
íÿ áóäü-ÿêèì ôîðìàì íàñèëüñòâà ñòîñîâ-
íî æ³íîê. Çàïðîâàäæåí³ ³í³ö³àòèâè ñòà-
âèëè çà ìåòó âèçíàííÿ äåðæàâàìè—
÷ëåíàìè ªÑ òåîð³¿, çã³äíî ç ÿêîþ òàêå íà-
ñèëüñòâî º ãåíäåðíî îáóìîâëåíèì
(gender-based violence), à òàêîæ çàïðî-
âàäæåííÿ â³äïîâ³äíèõ äî öüîãî ï³äõîäó
ñòàíäàðò³â áîðîòüáè ç íàñèëüñòâîì ñòî-
ñîâíî æ³íîê. Ö³ ñòàíäàðòè ïðîñóâàëèñÿ,
çîêðåìà, ÷åðåç àäðåñîâàí³ äåðæàâàì—
÷ëåíàì Ðàäè ªâðîïè ðåêîìåíäàö³¿ Êî-
ì³òåòó ì³í³ñòð³â, ùî íå ìàëè îáîâ’ÿçêî-
âîãî õàðàêòåðó. Îñîáëèâèì åòàïîì ðîç-
âèòêó çàêîíîäàâ÷èõ çóñèëü áóëè 2006—
2008 ðð., ïðîòÿãîì ÿêèõ êàìïàí³ÿ ïðîòè
íàñèëüñòâà ñòîñîâíî æ³íîê íàáóëà ïîë³-
òè÷íîãî âèì³ðó. Òåìàòè÷í³ íàö³îíàëüí³
çâ³òè â³äîáðàæàëè ìàñøòàáè ïðîáëåìè

òà ð³çíîìàí³òí³ çàïîá³æí³ ìåõàí³çìè,
ïðèéíÿò³ íà ð³âí³ äåðæàâ—÷ëåí³â Ðª. Ó
öüîìó êîíòåêñò³ ðîçïî÷àëàñÿ äèñêóñ³ÿ
ïðî ïîòðåáó ãàðìîí³çàö³¿ íàö³îíàëüíèõ
ïðàâîâèõ ñòàíäàðò³â, çäàòíèõ ãàðàíòóâà-
òè àíàëîã³÷íèé ð³âåíü çàõèñòó æåðòâ â
óñ³õ äåðæàâàõ—÷ëåíàõ Ðàäè ªâðîïè.

Ó ãðóäí³ 2008 ð. Êîì³òåò ì³í³ñòð³â
ïðèéíÿâ ð³øåííÿ ç ïðèâîäó ï³äãîòîâêè
êîíâåíö³¿ ïðî íàñèëüñòâî ñòîñîâíî æ³-
íîê. Áóâ ñòâîðåíèé êîì³òåò Ad hoc
(Ad hoc Committee for preventing and
combating violence against women and
domestic violence, Êîì³òåò CAHVIO),
ÿêèé ïðîòÿãîì äâîõ ðîê³â ïðàöþâàâ íàä
ðîáî÷èì òåêñòîì Êîíâåíö³¿. Ê³íöåâà âåð-
ñ³ÿ äîêóìåíòà áóëà ãîòîâà â ãðóäí³
2010 ð. Ñòàíîì íà 7 êâ³òíÿ 2018 ð. Ðàäà
ªâðîïè ïðîâåëà ÷èìàëî ³íòåíñèâíèõ çà-
õîä³â, ñïðÿìîâàíèõ íà äîëó÷åííÿ äåð-
æàâ—÷ëåí³â Ðª äî Êîíâåíö³¿. Êîíâåíö³ÿ
áóëà ðàòèô³êîâàíà 29 äåðæàâàìè Ðàäè
ªâðîïè2, çîêðåìà 17 äåðæàâàìè ªÑ.

Íà ï³äïîðÿäêóâàíí³ ¿¿ ïîëîæåííÿì
íàïîëÿãàþòü òàê³ ³íñòèòóö³¿, ÿê, íàïðè-
êëàä, ªâðîïåéñüêèé Ïàðëàìåíò3. Ïðîòå
ïðèºäíàííÿ äî Êîíâåíö³¿ òà ¿¿ ðàòèô³êà-
ö³ÿ â äåÿêèõ êðà¿íàõ â³äáóâàºòüñÿ íà ôî-
í³ íèçêè ñóïåðå÷íîñòåé4. Ö³ åìîö³¿ áåçó-
ìîâíî ïîâ’ÿçàí³ ç ïðîâ³äíîþ äëÿ äàíî¿
Êîíâåíö³¿ êàòåãîð³ºþ ãåíäåðó (gender),
ùî ìàº áóòè äæåðåëîì íàñèëüñòâà ñòî-
ñîâíî æ³íîê. Ç îãëÿäó íà öå íåîáõ³äíî
ïðèñâÿòèòè óâàãó äîêòðèíàëüí³é îñíîâ³
ö³º¿ Êîíâåíö³¿.
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1 Òàêó ³íôîðìàö³þ ïåðåäàâ Äåðæñåêðåòàð Ì³í³ñòåðñòâà çàêîðäîííèõ ñïðàâ Ðåñïóáë³êè Ïîëüùà
9 ñ³÷íÿ 2012 ð. ó â³äïîâ³äü íà ³íòåðïåëÿö³þ ¹ 392 ùîäî íåï³äïèñàííÿ Ïîëüùåþ Êîíâåíö³¿ Ðàäè ªâ-
ðîïè â³ä 11 òðàâíÿ 2011 ð. ïðî çàïîá³ãàííÿ íàñèëüñòâó ñòîñîâíî æ³íîê ³ äîìàøíüîìó íàñèëüñòâó òà
áîðîòüáó ç öèìè. URL: http://www.sejm.gov.pl/sejm7.nsf/InterpelacjaTresc.xsp?key=4538511C (äî-
ñòóï/: 07.04.2018). Äîêëàäí³øå íà öþ òåìó äèâ.: Banasiuk J. (red.), Czy Polska powinna ratyfikowac
Konwencjå Rady Europy o zapobieganiu i przeciwdzialaniu przemocy wobec kobiet i przemocy domowej?
Warszawa, 2014. S. 12.

2 Àëáàí³ÿ, Àíäîððà, Àâñòð³ÿ, Áåëüã³ÿ, Áîñí³ÿ òà Ãåðöåãîâèíà, Ê³ïð, Äàí³ÿ, Åñòîí³ÿ, Ô³íëÿíä³ÿ,
Ôðàíö³ÿ, Ãðóç³ÿ, Í³ìå÷÷èíà, ²òàë³ÿ, Ìàëüòà, Ìîíàêî, ×îðíîãîð³ÿ, Ãîëëàíä³ÿ, Íîðâåã³ÿ, Ïîëüùà, Ïîð-
òóãàë³ÿ, Ðóìóí³ÿ, Ñàí-Ìàðèíî, Ñåðá³ÿ, Ñëîâåí³ÿ, ²ñïàí³ÿ, Øâåö³ÿ, Øâåéöàð³ÿ, Ìàêåäîí³ÿ òà
Òóðå÷÷èíà. Áåç ðàòèô³êàö³¿ Êîíâåíö³þ ï³äïèñàëè 16 äåðæàâ: Â³ðìåí³ÿ, Áîëãàð³ÿ, Õîðâàò³ÿ, ×åõ³ÿ,
Ãðåö³ÿ, Óãîðùèíà, ²ñëàíä³ÿ, ²ðëàíä³ÿ, Ëàòâ³ÿ, Ë³õòåíøòåéí, Ëèòâà, Ëþêñåìáóðã, Ìîëäîâà, Ñëîâà÷÷è-
íà, Óêðà¿íà, Âåëèêîáðèòàí³ÿ. Íå íàâàæèëèñü ïðèºäíàòèñÿ äî Êîíâåíö³¿: Ñïîëó÷åí³ Øòàòè Àìåðèêè,
Êàíàäà, Àçåðáàéäæàí, Ðîñ³ÿ, Âàòèêàí, ßïîí³ÿ, Ìåêñèêà.

3 European Parliament resolution of 12 September 2017 on the proposal for a Council decision on the
conclusion, by the European Union, of the Council of Europe Convention on preventing and combating
violence against women and domestic violence (COM(2016)0109 — 2016/0062(NLE)).

4 Ñóïåðå÷íîñò³ íàâêîëî ðàòèô³êàö³¿ Êîíâåíö³¿ â Ñëîâà÷÷èí³ URL: https://www.reuters.com/
article/us-slovakia-treaty/slovakia-rejects-treaty-combating-violence-against-women-idUSKCN1G620F òà â
Áîëãàð³¿ URL: https://www.reuters.com/ article/us-bulgaria-treaty/bulgaria-rejects-treaty-to-combat-
violence-against-women-idUSKCN1FZ0FJ.



Ì³æíàðîäíèé êîíòåêñò ðîá³ò íàä CAHVIO

Êîíâåíö³þ CAHVIO îô³ö³éíî ïðåä-
ñòàâëÿþòü ÿê íàéá³ëüø ðîçâèíåíèé ³í-
ñòðóìåíò áîðîòüáè ç ãåíäåðíî îáóìîâëå-
íèì íàñèëüñòâîì gender based violence—
(GBV)1. Âîíà ñòâåðäæóº, ùî íàñèëüñòâî
ñòîñîâíî æ³íîê º ôîðìîþ äèñêðèì³íàö³¿
çà ãåíäåðíîþ îçíàêîþ ³ òîìó íàêëàäàº íà
äåðæàâè çàãàëüíèé îáîâ’ÿçîê ïðîòèä³¿
áóäü-ÿêèì ôîðìàì äèñêðèì³íàö³¿ æ³íîê.

Òàêèé ñïîñ³á ðîçóì³ííÿ íàñèëüñòâà
ñòîñîâíî æ³íîê áóâ çàïðîïîíîâàíèé íà
ïî÷àòêó îñòàííüîãî äåñÿòèð³÷÷ÿ XX ñò.
Êîì³òåòîì CEDAW, ÿêèé ïðîâîäèâ ìî-
í³òîðèíã âèêîíàííÿ Êîíâåíö³¿ ÎÎÍ ïðî
ë³êâ³äàö³þ âñ³õ ôîðì íàñèëüñòâà ùîäî
æ³íîê (1979). Öÿ Êîíâåíö³ÿ áóëà ïåð-
øèì ì³æíàðîäíèì òðàêòàòîì, ïîâí³ñòþ
ïðèñâÿ÷åíèì ïðîáëåìàòèö³ ð³âíîïðàâíî-
ñò³ ñòàòåé, ÿâëÿþ÷è ñîáîþ òàêîæ àêò
ì³æíàðîäíîãî çàêîíîäàâñòâà, ÿêèé çíà÷-
íîþ ì³ðîþ çàïðîâàäæóº ôåì³í³ñòè÷í³
ïðèíöèïè òà êàòåãîð³¿. Ñàìà Êîíâåíö³ÿ
CEDAW íå ìîãëà âèêîðèñòîâóâàòè êàòå-
ãîð³þ gender, ÿêà òîä³ ùå íå ôóíêö³îíó-
âàëà â ÎÎÍ. Ïðîòå, çã³äíî ç ôåì³í³ñòè÷-
íîþ äîêòðèíîþ, â Êîíâåíö³¿ CEDAW
óæå éäåòüñÿ ïðî íåîáõ³äí³ñòü áîðîòüáè ç³
ñòåðåîòèïàìè òà êóëüòóðíèìè êàíîíà-
ìè, îáóìîâëåíèìè ïîíÿòòÿì íåïîâíîö³í-
íîñò³ æ³íîê (ï. à) ñò. 5; ï. ñ) ñò. 10). Çãî-
äîì òàêîæ Ìîí³òîðèíãîâèé êîì³òåò
CEDAW ïî÷àâ ïîêëèêàòèñÿ íà ïîíÿòòÿ
gender òà êîíöåïö³þ gender based
violence ó ñâî¿õ çàãàëüíèõ ðåêîìåíäàö³ÿõ
(general recomendations), ùî ïóáë³êóþòü-
ñÿ íà ï³äñòàâ³ ÷. 1 ñò. 21 Êîíâåíö³¿

CEDAW. Òàêà ³íòåðïðåòàö³ÿ Êîì³òåòó
CEDAW ïðèçâåëà äî ïîäàëüøèõ êðîê³â,
óíàñë³äîê ÿêèõ ôåì³í³ñòè÷íà ïåðñïåêòè-
âà ìîãëà çíàéòè ñâîº â³äîáðàæåííÿ â
çì³ñò³ íîâèõ ³íñòðóìåíò³â ì³æíàðîäíîãî
ïðàâà, ñåðåä ÿêèõ íàéíîâ³øèì º ñàìå
Êîíâåíö³ÿ CAHVIO2.

Ñàìå òîìó ïðåàìáóëà CAHVIO îäíî-
çíà÷íî ïîêëèêàºòüñÿ íà Êîíâåíö³þ
CEDAW òà Çàãàëüíó ðåêîìåíäàö³þ ¹ 19
â³ä 1992 ð., äå â §5 ðåêîìåíäîâàíî, ùîá
äåðæàâè-ñòîðîíè ó ñâî¿õ ïåð³îäè÷íèõ
çâ³òàõ ñåðåä ³íôîðìàö³¿ ïðî ôîðìè ñòàòå-
âî (sex) îáóìîâëåíî¿ äèñêðèì³íàö³¿, ïðî
ÿêó éäåòüñÿ â ñò. 1 CEDAW, ïåðåäáà÷àëè
òàêîæ ãåíäåðíî îáóìîâëåíå íàñèëüñòâî
(gender)3. Îòæå, ãåíäåðíî îáóìîâëåíå íà-
ñèëüñòâî (gender based violence) ç’ÿâèëî-
ñÿ â Êîíâåíö³¿ CEDAW ùå çàäîâãî äî Çà-
ãàëüíî¿ ðåêîìåíäàö³¿ 28 CEDAW â³ä
2010 ð., äå ðåêîìåíäóºòüñÿ, ùîá ï³ä ñòà-
òåâî îáóìîâëåíîþ äèñêðèì³íàö³ºþ (sex),
íà ÿê³é çîñåðåäæóºòüñÿ Êîíâåíö³ÿ, ðîçó-
ì³òè òàêîæ ãåíäåðíî îáóìîâëåíó äèñêðè-
ì³íàö³þ (gender)4. Äåô³í³ö³ÿ gender, ÿêà
ì³ñòèòüñÿ â ö³é ðåêîìåíäàö³¿, ìàº îçíà-
÷àòè ñîö³àëüíî çàêð³ïëåíó ³äåíòè÷í³ñòü,
îçíàêè òà ðîë³ ÷îëîâ³ê³â ³ æ³íîê òà ñó-
ñï³ëüíî-êóëüòóðíå çíà÷åííÿ, ÿêå íàäà-
ºòüñÿ á³îëîã³÷íèì ð³çíèöÿì ì³æ ñòàòÿ-
ìè, ùî ïðèçâîäÿòü äî ³ºðàðõ³÷íèõ ñòî-
ñóíê³â ì³æ æ³íêàìè é ÷îëîâ³êàìè, à òà-
êîæ äî òàêîãî ðîçïîä³ëó âëàäè é ïðàâ,
ÿê³ íàäàþòü ïåðåâàãó ÷îëîâ³êàì òà ïî-
çáàâëÿþòü ïåðåâàã æ³íîê.

Ïðè òàê³é òðàêòîâö³, íà ÿêó ïîêëèêà-
ºòüñÿ CAHVIO, «ãåíäåð» º êóëüòóðíèì
ÿâèùåì (ñôîðìîâàí³ ñóñï³ëüñòâîì ³äåí-
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1 Ïàðëàìåíòñüêà Àñàìáëåÿ Ðª,Ðåçîëþö³ÿ 1963 (2013) Íàñèëüñòâî ñòîñîâíî æ³íîê,Text adopted by
the Standing Committee, acting on behalf of the Assembly, on 22 November 2013; Stoica Ì. Ì. Norms
and Legal Instruments on Preventing Violence against Women and Domestic Violence. Highlights from
the Istanbul Convention, Legal Sciences in the New Millenium, 2017. Ñ. 50. URL: http://www.europarl.
europa.eu/news/en/press-room/20161214IPR56095/istanbul-convention-polish-government-asked-to-reconsid
er-intention-to-withdraw; http://www.futurepolicy.org/rights-and-responsibilities/coe-istanbul-convention/.

2 Äîêëàäí³øå íà öþ òåìó äèâ.: Stepkowski À. Plec jako przyczyna ludzkiej alienacji: aspekty
polityczne i prawne, [w:] Gender: perspektywakrytyczna,red. J. Jagiello,D. Oko. Kielce,2016. Ñ. 23—26.

3 General recommendation No. 19: Violence against women: «6. The Convention in article 1 defines
discrimination against women. The definition of discrimination includes gender-based violence, that is,
violence that is directed against a woman because she is a woman or that affects women disproportionately».
URL: http://tbinternet.ohchr.org/Treaties/CEDAW/Shared%20Documents/1_Global/INT_CEDAW_ GEC_
3731_E.pdf (äîñòóï: 25.06.2018).

4 General recommendation No. 19: Violence against women: «6. The Convention in article 1 defines
discrimination against women. The definition of discrimination includes gender-based violence, that is,
violence that is directed against a woman because she is a woman or that affects women dispro-
portionately». URL: http://tbinternet.ohchr.org/Treaties/CEDAW/Shared%20Documents/ 1_Global/
INT_CEDAW_GEC_3731_E.pdf (äîñòóï: 25.06.2018).



òè÷íîñò³, îçíàêè, ðîë³), ÿêå â ñóñï³ëüíî-
ìó âèì³ð³ âèÿâëÿºòüñÿ â ïðèðîäíèõ ð³ç-
íèöÿõ ì³æ æ³íêàìè òà ÷îëîâ³êàìè,
ïðè÷îìó ö³ ð³çíèö³ ìàþòü íåìèíó÷å âåñ-
òè äî íåð³âíîñò³ òà ï³äïîðÿäêóâàííÿ
æ³íîê ÷îëîâ³êàì, ïðèçâîäÿ÷è äî ñòðóê-
òóðíî¿ äèñêðèì³íàö³¿ æ³íîê1.

Òàêà ³äåîëîã³÷íà ïåðñïåêòèâà áåçïîñå-
ðåäíüî â³äîáðàæåíà â ñò. 3 (d) Êîíâåíö³¿,
äå ñòâåðäæóºòüñÿ, ùî íàñèëüñòâî ñòîñîâ-
íî æ³íîê ñïðÿìîâàíå íà æåðòâó ëèøå òî-
ìó, ùî âîíà º æ³íêîþ, àáî öå º âèä íà-
ñèëüñòâà, ÿêèé ñòîñóºòüñÿ ïåðåâàæíî
æ³íîê. Ïîíÿòòÿ ãåíäåðó â òàêîìó ðî-
çóì³íí³ äîçâîëÿº ñïðèéìàòè æ³íî÷í³ñòü
ÿê ôîðìó â³ä÷óæåííÿ ñóá’ºêòà, ùî âèðà-
æàºòüñÿ â ¿¿ ñóñï³ëüí³é äèñêðèì³íàö³¿,
ÿêà îñòàòî÷íî ïðèçâîäèòü äî íàñèëüñòâà
íàä æ³íêàìè. Ç ò³º¿ ñàìî¿ ïðè÷èíè êîí-
öåïö³ÿ gender based violence çìóøóº áåç-
ïîñåðåäíüî ïîâ’ÿçóâàòè àíòèíàñèëü-
íèöüê³ ä³¿ ç áîðîòüáîþ ïðîòè ãåíäåðíî
îáóìîâëåíî¿ äèñêðèì³íàö³¿2. Îñê³ëüêè
íàñèëüñòâî ñòîñîâíî æ³íîê êîð³íèòüñÿ â
çàêð³ïëåíèõ êóëüòóðîþ ð³çíèöÿõ ì³æ
÷îëîâ³÷èìè òà æ³íî÷èìè ðîëÿìè â ñó-
ñï³ëüíîìó æèòò³.

Äî ðå÷³, âàðòî çâåðíóòè óâàãó íà òå,
ùî ïðåàìáóëà äî Êîíâåíö³¿ CAHVIO çãà-
äóº é ïðî Êîíâåíö³þ CEDAW, ³ ïðî Çà-
ãàëüíó ðåêîìåíäàö³þ ¹ 19 Êîì³òåòó
CEDAW, ïðîòå ³ãíîðóº çíà÷íî âàãî-
ì³øèé äîêóìåíò, í³æ ðåêîìåíäàö³ÿ, òîá-
òî Äåêëàðàö³þ Ãåíåðàëüíî¿ Àñàìáëå¿
ÎÎÍ ïðî ë³êâ³äàö³þ íàñèëüñòâà ïðîòè
æ³íîê â³ä 1993 ð.3 Öå ³ãíîðóâàííÿ º
³ñòîòíèì, çâàæàþ÷è íà òå, ùî öå áóâ ïåð-
øèé äîêóìåíò Ãåíåðàëüíî¿ Àñàìáëå¿, äå
âæèâàºòüñÿ âèðàç gender based vionlence
íà ïîçíà÷åííÿ íàñèëüñòâà ñòîñîâíî
æ³íîê. Ó ïðåàìáóë³ Äåêëàðàö³¿ îäíî-
çíà÷íî ïðîñòåæóºòüñÿ ï³äòðèìêà ôåì³-
í³çìó ÷åðåç âèçíàííÿ ðîë³ ðóõó æ³íîê,

ïðîòå, íåçâàæàþ÷è íà îäíîðàçîâå
áåçïîñåðåäíº ïîêëèêàííÿ íà ãåíäåðíî
îáóìîâëåíå íàñèëüñòâî, ó í³é ïîñë³äîâíî
âæèâàºòüñÿ êàòåãîð³ÿ ñòàò³ (sex), à íå
ãåíäåðó, íàìàãàþ÷èñü äîäàòêîâî ñòàâè-
òèñü äî æ³íîê òà ÷îëîâ³ê³â ñèìåòðè÷íî
(ÿê äî ³ñòîò, ÿê³ îäíàêîâî ìîæóòü áóòè
æåðòâàìè íàñèëüñòâà). Ó òàêîìó æ ñåíñ³
âàæêî âèçíàòè ¿¿ äîêóìåíòîì, ÿêèé äîñ-
òàòíüî ³íòåíñèâíî ïðîñóâàº ôåì³í³ñòè÷-
íó êàòåãîð³þ gender. Ìàáóòü ñàìå òîìó
Äåêëàðàö³ÿ ïðî ë³êâ³äàö³þ íàñèëüñòâà
ùîäî æ³íîê íå áóëà çãàäàíà â ïðåàìáóë³
äî CAHVIO, íåçâàæàþ÷è íà âèñîêèé ïî-
ë³òè÷íèé ñòàòóñ öüîãî äîêóìåíòà, îäíî-
ñòàéíî ïðèéíÿòîãî Ãåíåðàëüíîþ àñàìá-
ëåºþ. Ìàáóòü, íå áóëî áàæàííÿ, ùîá öÿ
Äåêëàðàö³ÿ ñòàíîâèëà êîíòåêñò äëÿ ³í-
òåðïðåòàö³¿ Êîíâåíö³¿ CAHVIO.

Æ³íêà â ðîçóì³íí³ CAHVIO

Ó Êîíâåíö³¿ âæèâàºòüñÿ íå ïîíÿòòÿ
«ñòàòü», à êàòåãîð³ÿ «gender», ÿêà ðîçó-
ì³ºòüñÿ â³äïîâ³äíî äî ï. c) ñò. 3 ÿê
ñîö³àëüíî çàêð³ïëåí³ ðîë³, ïîâåä³íêà,
ä³ÿëüí³ñòü ³ õàðàêòåðí³ îçíàêè, ÿê³ ïåâ-
íå ñóñï³ëüñòâî ââàæàº ïðèòàìàííèìè
æ³íêàì òà ÷îëîâ³êàì4. Òàêà äåô³í³ö³ÿ º
ïðÿìèì ïîêëèêàííÿì íà äåô³í³ö³þ ç
19 Çàãàëüíî¿ ðåêîìåíäàö³¿ CEDAW, ïðî-
òå ³ãíîðóº ùå ïðèñóòí³é òàì àñïåêò ñòàò³
(íåçâàæàþ÷è íà ôàêò ³ñíóâàííÿ á³îëîã³÷-
íèõ ð³çíèöü ì³æ æ³íêàìè òà ÷îëîâ³êà-
ìè). Òîáòî CAHVIO îáìåæóºòüñÿ âèê-
ëþ÷íî ñîö³àëüíî-êóëüòóðíèì âèì³ðîì,
ïîâí³ñòþ àáñòðàãóþ÷èñü â³ä ñòàòåâîñò³
ÿê îá’ºêòèâíîãî ôàêòó, ùî ìàº âàæëè-
âèé á³îëîã³÷íèé âèì³ð. Ïîêëèêàííÿ íà
ñòàòü ç’ÿâëÿºòüñÿ ëèøå îäèí ðàç — ó ÷. 3
ñò. 4 Êîíâåíö³¿, äå ñòàòü (sex) çãàäóºòüñÿ
ñåðåä íèçêè ³íøèõ êàòåãîð³é, ÿê³ íå ìî-
æóòü áóòè ï³äñòàâîþ äëÿ âèá³ðêîâîãî çà-
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1 Ïðåàìáóëà äî CAHVIO: Recognising that violence against women is a manifestation of historically
unequal power relations between women and men, which have led to domination over, and discrimination
against, women by men and to the prevention of the full advancement of women; Recognising the
structural nature of violence against women as gender based violence, and that violence against women is
one of the crucial social mechanisms by which women are forced into a subordinate position compared with
men;

2 Äèâ.: Sekowska-Kozlowska Ê. Zakres zobowiazan stron Rady Europy w sprawie zapobiegania i
zwalczania przemocy wobec kobiet i przemocy domowej, Studia Prawnicze, 2012. Z 1 (190). Ñ. 37.

3 Declaration on the Elimination of Violence against Women 85th plenary meeting 20 December 1993
A/RES/48/104. URL: http://www.un.org/documents/ga/res/48/a48r104.htm.

4 Art 3 (c): «gender» shall mean the socially constructed roles, behaviours, activities and attributes
that a given society considers appropriate for women and men.



ñòîñóâàííÿ Êîíâåíö³¿. Îêð³ì öüîãî îäíî-
ãî ïîëîæåííÿ ñëîâî sex ç’ÿâëÿºòüñÿ ÿê
ïðèêìåòíèê ó ôðàçåîëîã³÷íèõ ñïîëóêàõ,
äå ãîâîðèòüñÿ ïðî ñòàòåâó àêòèâí³ñòü.
À òîìó ìîæíà ñòâåðäæóâàòè, íàâ³òü
ÿêùî öå çâó÷èòü ïàðàäîêñàëüíî, ùî òàêå
â³äîêðåìëåíå âæèâàííÿ êàòåãîð³¿ ñòàò³ â
÷. 3 ñò. 4 ïðèçâîäèòü äî ¿¿ íåñóòòºâîãî
çíà÷åííÿ â ðîçóì³íí³, ïðîô³ëàêòèö³ òà
áîðîòüá³ ç íàñèëüñòâîì ñòîñîâíî æ³íîê.
Òàê³ îáñòàâèíè ñïîíóêàþòü äî ñïåöèô³÷-
íîãî ñïîñîáó ðîçóì³ííÿ ÷. 1 ñò. 2 Êîíâåí-
ö³¿, äå ÷³òêî ïðîñòåæóºòüñÿ, ùî âîíà ñòî-
ñóºòüñÿ «âñ³õ ôîðì íàñèëüñòâà ñòîñîâíî
æ³íîê». Àëå ç îãëÿäó íà òå, ùî íàñèëü-
ñòâî ñòîñîâíî æ³íîê ñïðèéìàºòüñÿ ÿê
ãåíäåðíî îáóìîâëåíå ÿâèùå (gender
based), òðåáà âèçíàòè, ùî Êîíâåíö³ÿ ñòî-
ñóºòüñÿ íå ñò³ëüêè æ³íîê par excellene,
ñê³ëüêè îñ³á, çà ÿêèìè çàêð³ïëåíí³ ïåâí³
ñîö³àëüí³ ðîë³, ïîâåä³íêà, ä³ÿëüí³ñòü ³
õàðàêòåðí³ îçíàêè, ùî â äàíîìó ñóñï³ëü-
íîìó êîíòåêñò³ ââàæàþòüñÿ ïðèòàìàííè-
ìè æ³íêàì.

Òàêèé ñïîñ³á ñïðèéíÿòòÿ ïîëîæåíü
Êîíâåíö³¿ íàáóâàº äîäàòêîâî¿ îá´ðóíòî-
âàíîñò³ â ñâ³òë³ ôîðìóâàííÿ âèçíà÷åííÿ
ãåíäåðó ï³ä ÷àñ ðîáîòè íàä Êîíâåíö³ºþ.
Áåðó÷è äî óâàãè êîíòåêñò ðîáîòè íàä ¿¿
òåêñòîì, ìîæíà çàóâàæèòè, ùî íà ïåâíî-
ìó åòàï³ ç íå¿ ñâ³äîìî óñóâàëîñÿ ïîêëè-
êàííÿ íà ñòàòåâ³ñòü. Öÿ ðîáîòà çá³ãëàñÿ â
÷àñ³ ç àêòèâíèì îïðàöþâàííÿì òåêñòó
Êîíâåíö³¿ Ì³æíàðîäíîãî îá’ºäíàííÿ ëåñ-
á³ÿíîê òà ãå¿â (ILGA), ÿêå ï³äãîòóâàëî

ðîçëîãèé ìåìîðàíäóì1. Ó ïåðâèííîìó
ïðîåêò³ äåô³í³ö³ÿ gender, óæèòà â Êîí-
âåíö³¿, ìàëà ì³ñòèòèñü ó ÷. c) ñò. 2 òà õà-
ðàêòåðèçóâàòè æ³íîê ³ ÷îëîâ³ê³â ÿê ïðî
ïåâíó îá’ºêòèâíó ä³éñí³ñòü, çàä³ÿíó â ïî-
ë³òè÷íèé êîíôë³êò ñòàòåé. Ó çâ’ÿçêó ç
öèì ãåíäåð ìàâ îçíà÷àòè ñîö³àëüíî òà
êóëüòóðíî ñôîðìîâàí³ ïîçèö³¿ äâîõ ñòà-
òåé òà âèðàçíî íåð³âíèé ñòîñóíîê âëàäè
ì³æ æ³íêàìè òà ÷îëîâ³êàìè2.

Òàêà òðàêòîâêà áóëà äóæå õàðàêòåðíîþ
äëÿ ôåì³í³çìó â³ñ³ìäåñÿòèõ ³ ïåðøî¿ ïîëî-
âèíè äåâ’ÿíîñòèõ ðîê³â ÕÕ ñò. Âîíà ÿâëÿ-
ëà ñîáîþ ïðîäîâæåííÿ ìàðêñèñòñüêî¿ òåçè
ïðî òå, ùî êîíôë³êò ñòàòåé íåðîçðèâíî ïî-
â’ÿçàíèé ç êëàñîâèì êîíôë³êòîì3. Ïðè-
êëàäè òàêîãî ï³äõîäó ìè çíàõîäèìî â ëèñ-
òàõ Ìîí³êè Â³òò³ã, ÿêà â êàòåãîð³¿
«gender» âáà÷àëà ìîâíó îçíàêó ïîë³òè÷íî-
ãî ïðîòèñòîÿííÿ ñòàòåé (sexes)4. Ï³ä ÷àñ
ðîáîòè íàä ö³ºþ äåô³í³ö³ºþ âèð³øèëè
â³äìîâèòèñÿ â³ä ôîðìóëþâàííÿ, ùî ï³ä-
êðåñëþâàëî ³äåîëîã³÷íî-ïîë³òè÷íå ïåðåêî-
íàííÿ ïðî áîðîòüáó ñòàòåé òà äîì³íóâàííÿ
÷îëîâ³ê³â íàä æ³íêàìè, çàëèøàþ÷è éîãî
ëèøå â ïðåàìáóë³5. Â³äìîâà â³ä öüîãî ïî-
ë³òè÷íîãî àñïåêòó äîçâîëèëà î÷èñòèòè äå-
ô³í³ö³þ «gender» â³ä áóäü-ÿêîãî ñòàòåâîãî
êîíòåêñòó çàâäÿêè ñêàñóâàííþ ïîêëèêàí-
íÿ íà ÷îëîâ³ê³â òà æ³íîê ÿê íà îá’ºêòèâíó
ä³éñí³ñòü.

Ï³ñëÿ âïðîâàäæåííÿ çì³í ìóæí³ñòü òà
æ³íî÷í³ñòü ñòàþòü óæå âèêëþ÷íî ñî-
ö³àëüíî-êóëüòóðíîþ óìîâí³ñòþ, ÿêà
ï³äëÿãàº ñóñï³ëüíîìó ôîðìóâàííþ, à öå,
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1 Submission to the Council of Europe ad hoc Committee on Preventing and Combating Violence Against
Women and Domestic Violence: the need to ensure that the Convention on violence against women
addresses effectively the obligation of member states to prevent and combat violence against lesbian,
bisexual and transgender women. URL: https://rm.coe.int/1680594272 (äîñòóï: 14.06.2018).

2 Àrt. 2 c) «gender» shall mean the socially and culturally constructed position of the two sexes that
underlies the unequal power relationships between women and men.

3 Engels F. Der Ursprung der Familie,des Privateigentums und des Staats, [w:] Karl Marx — Friedrich
Engels — Werke. (Karl) Dietz Verlag, Berlin. Band 21. Aufl. 5, 1975. Ñ. 68: «<Die erste Teilung der
Arbeit ist die von Mann und Weib zur Kinderzeugung.> Und heute kann ich hinzusetzen: Der erste
Klassengegensatz, der in der Geschichte auftritt, f��allt zusammen mit der Entwicklung des Antagonismus
von Mann und Weib in der Einzelehe, und die erste Klassenunterdr��uckung mit der des weiblichen
Geschlechts durch das m��annliche».

4 Wittig Ì. The Point of View: Universal or Particular?, Feminist Issues 2/1983. Ñ. 64: «Gender is
the linguistic index of political opposition between the sexes».

5 Â³í ÷³òêî ïðîñòåæóºòüñÿ â õàðàêòåð³ ñïðèéíÿòòÿ íàñèëüñòâà â Ïðåàìáóë³ ÿê ³ñòîðè÷íî çàêð³ïëå-
íèõ ñòîñóíê³â âëàäè,ùî ïðèçâîäÿòü äî ñîö³àëüíî¿ ìàðã³íàë³çàö³¿ æ³íîê ÷îëîâ³êàìè: «recognising that
violence against women is a manifestation of historically unequal power relations between women and men,
which have led to domination over,and discrimination against,women by men and to the prevention of the
full advancement of women; recognising the structural nature of violence against women as gender-based
violence, and that violence against women is one of the crucial social mechanisms by which women are
forced into a subordinate position compared with men».



â ñâîþ ÷åðãó, º ïðÿìîþ ï³äòðèìêîþ ³äåé
ILGA, ÿê³ ì³ñòÿòüñÿ â ìåìîðàíäóì³ ö³º¿
ëîá³ñòñüêî¿ îðãàí³çàö³¿1. Ó çâ’ÿçêó ç öèì
â³äáóëàñÿ äîêòðèíàëüíà çì³íà â ñïîñîá³
ðîçóì³ííÿ êàòåãîð³¿ «gender». Ìàðêñèñò-
ñüêà ïåðñïåêòèâà áîðîòüáè ñòàòåé áóëà
çàì³íåíà íåîìàðêñèñòñüêîþ ïåðñïåêòè-
âîþ ðîçïàäó ñòàòåé. ² ÿêùî äëÿ ìàðêñèñ-
ò³â ë³êâ³äàö³ÿ åêîíîì³÷íî¿ íåð³âíîñò³ áó-
ëà äîñòàòíüîþ äëÿ äîñÿãíåííÿ ð³âíîñò³
ì³æ æ³íêàìè òà ÷îëîâ³êàìè2, òî ôåì³-
í³ñòêè, ÿê³ ÷åðïàþòü íàòõíåííÿ ç íåî-
ìàðêñèçìó, ââàæàþòü, ùî íå ìîæíà äî-
ñÿãíóòè ð³âíîñò³ áåç ë³êâ³äàö³¿ ñòàòåé ç
íèçêè êóëüòóðíî çíàìåííèõ (ÿê³ ìàþòü
íîðìàòèâíèé õàðàêòåð) êàòåãîð³é. Öå
ïðàãíåííÿ ïîçáàâèòè ñòàòåâ³ñòü çíà÷èìî-
ñò³ íåéìîâ³ðíèì ÷èíîì â³äîáðàçèëîñÿ â
ïîãëÿäàõ Äæóä³ò Áàòëåð. Íà ¿¿ äóìêó,
ñîö³àëüíî-êóëüòóðíèé ãåíäåð òà ñòàòü
ìîæóòü ñòàíîâèòè äâà íåïîâ’ÿçàíèõ ì³æ
ñîáîþ ïîðÿäêè, äå ÷îëîâ³÷å ò³ëî ìîæå îä-
íî÷àñíî îçíà÷àòè ÿê æ³íêó, òàê ³ ÷îëî-

â³êà â ãåíäåðí³é ïëîùèí³. Îñòàòî÷íî öå
äîçâîëÿº ïîâí³ñòþ ï³äâàæèòè ðàö³îíàëü-
í³ñòü ðîçð³çíåííÿ æ³íîê òà ÷îëîâ³ê³â,
ïîçáàâëÿþ÷è ñòàòü çíà÷èìîñò³ äëÿ ôîð-
ìóâàííÿ ñóñï³ëüíîãî æèòòÿ.3 Õî÷à
CAHVIO íàâîäèòü â íàçâ³ íà äóìêó, ùî
Êîíâåíö³ÿ çîñåðåäæóºòüñÿ íà æ³íî÷íîñò³
ÿê ñòàòåâ³é êàòåãîð³¿, â ðåàëüíîñò³ âîíà
çìóøóº ðîçóì³òè æ³íîê òà æ³íî÷í³ñòü
ïîçà êîíòåêñòîì ñòàò³ — â êàòåãîð³ÿõ
ãåíäåðó.

Òàêå ð³øåííÿ ïðèçâîäèòü äî òîãî, ùî
CAHVIO ñòàº ³íñòðóìåíòîì, ÿêèé ñëóãóº
ðåàë³çàö³¿ ³íòåðåñ³â ñåðåäîâèù, ùî ââà-
æàþòü ñåáå æåðòâàìè äèñêðèì³íàö³¿ ÷å-
ðåç íàëåæí³ñòü äî ñóáêóëüòóð, ÿê³ ñòâî-
ðþþòü ïîë³òè÷íèé ðóõ ËÃÁÒ ó øèðî-
êîìó ðîçóì³íí³ ñëîâà. Ö³ âèñíîâêè áåç-
ïîñåðåäíüî ï³äòâåðäæóº õàðàêòåð ðîçó-
ì³ííÿ çàáîðîíè äèñêðèì³íàö³¿, âèðàæå-
íî¿ â ÷. 4 ñò. 3 CAHVIO4, ÿêà ì³ñòèòüñÿ â
ï. 53 ïîÿñíþâàëüíîãî çâ³òó (Explanatory
Report), äîëó÷åíîãî äî ö³º¿ Êîíâåíö³¿5.
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1 «… Convention’s provisions should provide protection to all transgender women, and not just those
intending to undergo, or who have undergone, gender reassignment».

ILGA,Submission to the Council of Europe ad hoc Committee on Preventing and Combating Violence
Against Women and Domestic Violence: the need to ensure that the Convention on violence against women
addresses effectively the obligation of member states to prevent and combat violence against lesbian,
bisexual and transgender women, § 24, ñ. 6, https://rm.coe.int/1680594272 (äîñòóï: 14.06.2018).

2 Engels F. Der Ursprung der Familie,des Privateigentums und des Staats, [w:] Karl Marx — Friedrich
Engels — Werke. (Karl) Dietz Verlag, Berlin. Band 21, Aufl. 5, 1975. Ñ. 38: «Die Vorherrschaft des
Mannes in der Ehe ist einfache Folge seiner ökonomischen Vorherrschaft und fällt mit dieser von selbst».
«Äîì³íàíòíà ïîçèö³ÿ ÷îëîâ³êà â øëþá³ º ïðîñòèì, áåçïîñåðåäí³ì íàñë³äêîì éîãî åêîíîì³÷íîãî ïàíó-
âàííÿ ³ âîíà çíèêíå ñàìà ïî ñîá³ ðàçîì ³ç ë³êâ³äàö³ºþ òàêîãî ïàíóâàííÿ».

3 Butler J. Gender Trouble. Feminism and the Subversion of Identity, New York: Routledge Press,
1999. Ñ. 10: «When the constructed status of gender is theorized as radically independent of sex, gender
itself becomes a free-floating artifice, with the consequence that man and masculine might just as easily
signify a female body as a male one, and woman and feminine a male body as easily as a female one». Äèâ.
Òàêîæ: Òàì ñàìî. Ñ. 142—143: <woman> need not be the cultural construction of the female body, and
<man> need not interpret male bodies. This radical formulation of the sex/gender distinction suggests
that sexed bodies can be the occasion for a number of different genders, and further, that gender itself
need not be restricted to the usual two».

4 Article 4.3 «The implementation of the provisions of this Convention by the Parties, in particular
measures to protect the rights of victims, shall be secured without discrimination on any ground such as
sex, gender, race, colour, language, religion,political or other opinion,national or social origin, association
with a national minority, property, birth, sexual orientation, gender identity, age, state of health,
disability, marital status, migrant or refugee status, or other status».

5 Ïîÿñíþâàëüíèé çâ³ò ó ñò. 53 ïðîâîäèòü ÷³òêó àíàëîã³þ ì³æ ñèòóàö³ºþ æ³íîê ³ ÷ëåí³â ñóáêóëüòóð
ËÃÁÒ òà øèðøå — îñîáàìè, ÿê³ ñòðàæäàþòü â³ä ðîçëàäó ãåíäåðíî¿ ³äåíòè÷íîñò³: «… discrimination
against certain groups of victims is still wide-spread. Women may still experience discrimination
… Similarly, gay, lesbian and bisexual victims of domestic violence are often excluded from support
services because of their sexual orientation. Certain groups of individuals may also experience
discrimination on the basis of their gender identity, which in simple terms means that the gender they
identify with is not in conformity with the sex assigned to them at birth. This includes categories
of individuals such as transgender or transsexual persons, cross-dressers, transvestites and other groups
of persons that do not correspond to what society has established as belonging to <male> or <female>
categories». Explanatory Report to the Council of Europe Convention on preventing and combating
violence against women and domestic violence Istanbul, 11.V.2011. URL: https://rm.coe.int/16800d383a
(äîñòóï: 14.06.2018).



Â³í çìóøóº ñòàâèòèñÿ íàð³âí³ ç æ³íêàìè
äî òèõ îñ³á, ñïîñ³á ³ñíóâàííÿ ÿêèõ
«â³äð³çíÿºòüñÿ â³ä òîãî, ùî ñóñï³ëüñòâî
âèçíàëî ðîëëþ, âëàñòèâîþ ÷îëîâ³êàì àáî
æ³íêàì». Öå îçíà÷àº, ùî Êîíâåíö³ÿ, õî-
÷à é çàÿâëÿº ïðî áîðîòüáó ç íàñèëüñòâîì
ñòîñîâíî æ³íîê, ó ä³éñíîñò³ äîçâîëÿº ðî-
çóì³òè æ³íî÷í³ñòü íàäòî ñïåöèô³÷íèì
÷èíîì, ÿê ïåðøó-ë³ïøó ïðè÷èíó, ÷åðåç
ÿêó õòîñü ââàæàòèìå, ùî â³í äèñ-
êðèì³íóºòüñÿ ç îãëÿäó íà ãåíäåð ³ òîìó
çàçíàº íàñèëüñòâà. Ìîæíà î÷³êóâàòè, ùî
ñòâîðåíà íà ï³äñòàâ³ ñò. 66 Êîíâåíö³¿
ãðóïà ÃÐÅÂ²Î (Group of experts on action
against violence against women and
domestic violence) áóäå çà ïîñåðåäíèö-
òâîì Ðàäè ªâðîïè âèìàãàòè, ùîá ä³¿, ÿê³
çä³éñíþþòüñÿ íà ï³äñòàâ³ Êîíâåíö³¿, âðà-
õîâóâàëè çãàäàíó ³íòåðïðåòàö³þ, ùî ì³ñ-
òèòüñÿ â ïîÿñíþâàëüíîìó çâ³ò³.

Òåîðåòè÷í³ îñíîâè Êîíâåíö³¿

Àíàë³ç çì³ñòó Êîíâåíö³¿ CAHVIO,
ïðîâåäåíèé ó êîíòåêñò³ ñóïðîâîäæóâàëü-
íîãî ïîÿñíþâàëüíîãî çâ³òó, äîçâîëÿº
ñòâåðäæóâàòè, ùî âîíà ³íñòèòóö³îíà-
ë³çóº ïîë³òè÷íèé ï³äõ³ä äî ³ìàíåíòíî¿
áîðîòüáè ñòàòåé. Ñïîñ³á, ÿêèì ð³çíèö³
ì³æ æ³íêàìè é ÷îëîâ³êàìè ïðîÿâëÿþòü-
ñÿ â ñîö³àëüíî-êóëüòóðíîìó âèì³ð³ ó âèã-
ëÿä³ äåÿêèõ ïðàêòèê, ðîëåé àáî îçíàê
(ãåíäåð), ìàº ïðèçâåñòè â ³ñòîðè÷íîìó
ðîçâèòêó äî ñòâîðåííÿ íà öüîìó ôîí³ ñòå-
ðåîòèï³â (gender stereotypes), ÿê³ áóäóòü
³íñòèòóö³îíàë³çîâàí³ ñóñï³ëüñòâîì. Ö³
ñòåðåîòèïè ìàþòü ñòâîðþâàòè ñîö³àëüíó

íåð³âí³ñòü, à â ïîäàëüø³é ïåðñïåêòèâ³ —
äèñêðèì³íàö³éíó ïðàêòèêó, ÿêà â îñòà-
òî÷íîìó ï³äñóìêó ïðèçâîäèòü äî àêò³â
íàñèëüñòâà. Ç îãëÿäó íà öå, ë³êâ³äàö³ÿ
íàñèëüñòâà ïîâèííà çä³éñíþâàòèñü ÷åðåç
ïðîâåäåííÿ ñîö³àëüíî¿ çì³íè, ÿêà ïîëÿ-
ãàº ó âèêîð³íåíí³ ñòåðåîòèïíîãî áà÷åííÿ
æ³íî÷íîñò³ àáî ìóæíîñò³, ùî çíàéøëî
â³äîáðàæåííÿ â ÷. 1 ñò. 12 Êîíâåíö³¿1.
Âîäíî÷àñ âèêîð³íåííÿ ñòåðåîòèï³â ìàº
áóòè ïîâ’ÿçàíå ç îáîâ’ÿçêîâèì ïðîñóâàí-
íÿì ö³º¿ ³äåîëîã³÷íî¿ ïîçèö³¿ ðàçîì ³ç
ïðîñóâàííÿì íåñòåðåîòèïíèõ ãåíäåðíèõ
ðîëåé2 — ïðèòàìàííèõ ðóõó ëþäåé, ÿê³
³äåíòèô³êóþòüñÿ ³ç ñóáêóëüòóðàìè
ËÃÁÒ. Òàê³ ä³¿ ïîâèíí³ äîïîìîãòè ïîçáó-
òèñÿ ãåíäåðíèõ ñòåðåîòèï³â, ùî â ðåçóëü-
òàò³ ïðèçâåäå äî ë³êâ³äàö³¿ ñîö³àëüíî¿ íå-
ð³âíîñò³, à ÷åðåç öå é äèñêðèì³íàö³éíî¿
ïðàêòèêè. Îñòàòî÷íîþ ìåòîþ º ïîâíà
ë³êâ³äàö³ÿ íàñèëüñòâà â ñóñï³ëüíîìó
æèòò³, ùî ÷³òêî âèðàæåíî íàïðèê³íö³
Ïðåàìáóëè äî CAHVIO3.

Âîäíî÷àñ, íåçâàæàþ÷è íà âåðáàëüí³
çàïåâíåííÿ â òîìó, ùî íàñèëüñòâî ñòî-
ñîâíî æ³íîê òà äîìàøíº íàñèëüñòâî º
ñêëàäíèìè ÿâèùàìè, äëÿ ïîâíîö³ííîãî
ðîçóì³ííÿ ÿêèõ íåîáõ³äíå âðàõóâàííÿ òà
ïîºäíàííÿ ð³çíîð³äíèõ ï³äõîä³â4, íà
ïðàêòèö³ ñò. 6 CAHVIO íàêàçóº äåðæà-
âàì-ñòîðîíàì êåðóâàòèñÿ â ñâî¿é ä³ÿëü-
íîñò³ ëèøå ãåíäåðíîþ ïåðñïåêòèâîþ
(gender perspective), à òàêîæ áåçïîñåðåä-
íüî ïîâ’ÿçóâàòè ïîë³òèêó áîðîòüáè ïðî-
òè íàñèëüñòâà ç àíòèäèñêðèì³íàö³éíèìè
ä³ÿìè5. Öåé îáîâ’ÿçîê äàë³ êîíêðåòè-
çóºòüñÿ â ÷. 3 ñò. 18, ÷. 2 ñò. 49 òà ñò. 60
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1 Article 12.1. Parties shall take the necessary measures to promote changes in the social and cultural
patterns of behaviour of women and men with a view to eradicating prejudices, customs, traditions and all
other practices which are based on the idea of the inferiority of women or on stereotyped roles for women
and men.

2 Article 14. 1. Parties shall take, where appropriate, the necessary steps to include teaching material
on issues such as equality between women and men, non-stereotyped gender roles, mutual respect,
non-violent conflict resolution in interpersonal relationships, gender-based violence against women and
the right to personal integrity, adapted to the evolving capacity of learners, in formal curricula and at all
levels of education.

3 The member States of the Council of Europe … Aspiring to create a Europe free from violence against
women and domestic violence, Have agreed as follows …

4 Explanatory Report ï. 25: «Violence against women and domestic violence are complex phenomena
and it is necessary to use a variety of approaches in combination with each other in order to understand
them».

5 Explanatory Report ï. 43: «Elsewhere,the Convention calls for a gendered understanding of violence
against women and domestic violence as a basis for all measures to protect and support victims. This
means that these forms of violence need to be addressed in the context of the prevailing inequality
between women and men, existing stereotypes, gender roles and discrimination against women in order to
adequately respond to the complexity of the phenomenon».



CAHVIO. Âîäíî÷àñ ó Êîíâåíö³¿ â³äñóòí³
ïîëîæåííÿ, ÿê³ á â³äâîäèëè â³äïîâ³äíó
ðîëü ÷èííèêàì, ùî â³ääàâíà çàðàõîâó-
þòüñÿ äî íàéâàæëèâ³øèõ ôàêòîð³â, ÿê³
âèêëèêàþòü íàñèëüñòâî (íàïðèêëàä, àë-
êîãîëüíà àáî íàðêîòè÷íà çàëåæí³ñòü)1.

Îòæå, CAHVIO ïðîãîëîøóº îñíîâíèé
ïðèíöèï ñó÷àñíîãî ôåì³í³çìó, â ðîçóì³í-
í³ ÿêîãî ñîö³àëüíà ñïðàâåäëèâ³ñòü ìîæå
áóòè äîñÿãíóòà ëèøå òîä³, êîëè ñòàòåâ³
ð³çíèö³, ùî âèðàæàþòüñÿ ÿê ãåíäåð
(gender), áóäóòü ïîçáàâëåí³ ñóñï³ëüíî¿
çíà÷èìîñò³. Íà äóìêó Ñüþçàí Îê³í,
«ñïðàâåäëèâèì ìàéáóòí³ì áóëî á òå, ÿêå
íå âðàõîâóº ãåíäåð. Ó ìåæàõ ñîö³àëüíèõ
ñòðóêòóð òà ïðàêòèê ñòàòü áóäå íàñò³ëü-
êè æ ìàëî³ñòîòíîþ, ÿê êîë³ð î÷åé àáî
äîâæèíà ïàëüö³â íà íîãàõ»2. Òàê³ ïîãëÿ-
äè, ÿê³ ó â³ñ³ìäåñÿòèõ ðîêàõ ÕÕ ñò. áóëè
âèÿâîì ñóò³ ðàäèêàëüíèõ ñîö³àëüíèõ ³äå-
îëîã³é, íèí³ ôîðìóþòü çì³ñò ì³æíàðîä-
íîãî çàêîíîäàâñòâà.

Ì³æ òåîð³ºþ òà ñîö³àëüíîþ ä³éñí³ñòþ

Ñîö³àëüíà ñèòóàö³ÿ, äå á³îëîã³÷í³ ð³ç-
íèö³ ì³æ æ³íêàìè òà ÷îëîâ³êàìè ïîâí³ñ-
òþ âòðàòèëè á ñâîº çíà÷åííÿ, íå âèðàæà-
þ÷èñü ó «ñîö³àëüíî çàêð³ïëåíèõ ðîëÿõ,
ïðàêòèêàõ òà îçíàêàõ», ùå í³êîëè ðà-
í³øå íå ³ñíóâàëà â ³ñòîð³¿ ëþäñüêîñò³.
Ùîá çä³éñíèòè åìï³ðè÷íó ïåðåâ³ðêó
ïðèíöèï³â òåîð³¿ gender based violence,
áóëî á íåîáõ³äíî ñòâîðèòè òà äîâãîòðèâà-
ëî óòðèìóâàòè øòó÷íó ñîö³àëüíó ñèòóà-
ö³þ, äå îá’ºêòèâí³ ð³çíèö³ ì³æ æ³íêàìè
òà ÷îëîâ³êàìè íå çíàõîäèëè á â³äîáðà-
æåííÿ â ñîö³àëüíî-êóëüòóðíèõ ðåàë³ÿõ.
Öå ìîæå áóòè ïðèâàáëèâèì ñöåíàð³ºì
äëÿ ô³ëüìó science-fiction, ïðîòå öå, ìà-
áóòü, íåìîæëèâî â ðåàëüíîñò³. À òîìó
ïðàâîâ³ ð³øåííÿ, ùî íàðîäæóþòüñÿ ï³ä
âïëèâîì ö³º¿ òåîð³¿, ïåðåäóñ³ì ïîâèíí³

íîñèòè õàðàêòåð ñîö³àëüíîãî åêñïåðè-
ìåíòó, ÿêèé ðåàë³çóºòüñÿ øëÿõîì äóæå
³íòåíñèâíî¿ ñîö³àëüíî¿ ³íæåíåð³¿. Ïðî öå
îäíîçíà÷íî ñâ³ä÷àòü ôðàãìåíòè Ïîÿñíþ-
âàëüíîãî çâ³òó, ùî äåòàëüí³øå ðîçêðèâà-
þòü çíà÷åííÿ çîáîâ’ÿçàíü íà ï³äñòàâ³ ÷. 1
ñò. 12 CAHVIO. Òàì ãîâîðèòüñÿ ïðî íåîá-
õ³äí³ñòü âèêîð³íåííÿ «çàáîáîí³â, çâè÷à-
¿â, òðàäèö³é», à òàêîæ ïðî íåîáõ³äí³ñòü
«ïðîñóâàííÿ çì³í ó ìåíòàëüíîñò³ é ï³ä-
õîäàõ îêðåìèõ ëþäåé», ïðî «ïðîíèêíåí-
íÿ â ñåðöÿ òà ðîçóì ëþäåé» ó ö³é ñôåð³, ³
òàê³ ä³¿ ùîíàéìåíøå íå ïîâèíí³ îáìåæó-
âàòèñÿ ùîäî òèõ, õòî ñêîþº íàñèëüñòâî3.

Âîäíî÷àñ íàÿâí³ åìï³ðè÷í³ äàí³ ñòàâ-
ëÿòü ï³ä ñóìí³â îá´ðóíòîâàí³ñòü òåîð³¿
gender based violence. Àäæå, ÿêùî íà-
ñèëüñòâî îáóìîâëåíå ñàìå ãåíäåðíîþ íå-
ð³âí³ñòþ ³ ìàº çíèêíóòè ðàçîì ç ¿¿ í³âå-
ëþâàííÿì, òî â ïðîñóíóòèõ ç òî÷êè çîðó
ðîçâèòêó ãåíäåðíî¿ ð³âíîñò³ (gender
equality) êðà¿íàõ ð³âåíü ãåíäåðíî îáóìîâ-
ëåíîãî íàñèëüñòâà ïîâèíåí áóòè ìåí-
øèì, í³æ ó ñóñï³ëüñòâàõ, ÿê³ â çíà÷íî
á³ëüøîìó ñòóïåí³ ï³äòðèìóþòü ãåíäåðí³
ñòåðåîòèïè. Åíð³êå Ãàðñ³à òà Õóàí Ìåðëî
íà øïàëüòàõ «Social Science & Medicine»
ïîð³âíÿëè êîåô³ö³ºíò ãåíäåðíî¿ ð³âíîñò³
(gender equality index, äàë³: GEI), à òà-
êîæ çàãàëüíèé ³íäåêñ ãåíäåðíîãî ðîçðè-
âó (global gender gap index; äàë³ òàêîæ:
GGGI) ç ðåçóëüòàòàìè äîñë³äæåíü Àãåíò-
ñòâà ªâðîïåéñüêîãî Ñîþçó ç ôóíäàìåí-
òàëüíèõ ïðàâ ëþäèíè íàä íàñèëüñòâîì
ñòîñîâíî æ³íîê â ³íòèìíèõ ïàðòíåð-
ñüêèõ ñòîñóíêàõ. Öå ïîð³âíÿííÿ äîçâî-
ëèëî äîâåñòè, ùî â êðà¿íàõ Ï³âí³÷íî¿ ªâ-
ðîïè, ÿê³ íà íàéâèùîìó ó ñâ³ò³ ð³âí³
âò³ëèëè ãåíäåðíó ð³âí³ñòü, â³äì³÷àºòüñÿ
íàéâèùèé (ñåðåä äåðæàâ—÷ëåí³â ªÑ)
ð³âåíü íàñèëüñòâà ñòîñîâíî æ³íîê. Öå
ÿâèùå àâòîðè íàçâàëè «ñêàíäèíàâñüêèì
ïàðàäîêñîì»4, ùî òàêîæ ï³äòâåðäæóþòü
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1 Banasiuk J., Stepkowski À. Teoretyczne zalo�zenia koncepcji gender based violence w swietle danych
empirycznych, «Przeglad Sejmowy» 3(146)/2018. Ñ. 35—36.

2 Okin S. Justice. Gender, and the Family. Basic Books: New York, 1989. Ñ. 171. «Just future would be
one without gender. In its social structures and practices,one’s sex would have no more relevance than one’s
eye colour or the length of one’s toes. No assumptions would be made about ‘male’ or ‘female’ roles …».

3 Explanatory Report ï. 85: «Parties to the Convention are therefore required to take measures that
are necessary to promote changes in mentality and attitudes. The purpose of this provision is to reach the
hearts and minds of individuals who, through their behavior, contribute to perpetuate the forms of
violence covered by the scope of this Convention».

4 Garcia E., Merlo J. Intimate partner violence against women and the Nordic paradox, «Social Science
& Medicine», 2016. ¹ 157. Ñ. 27.



âèñíîâêè çâ³òó Àãåíòñòâà ªâðîïåéñüêîãî
Ñîþçó ç ôóíäàìåíòàëüíèõ ïðàâ ùîäî äî-
ñë³äæåíü íàä íàñèëüñòâîì â ñòîñîâíî
æ³íîê, îïóáë³êîâàíîãî â 2014 ð. Ó òîé
ñàìèé ÷àñ ïðîñòó çàëåæí³ñòü ì³æ ð³âíåì
ð³âíîñò³ òà àêò³â íàñèëüñòâà íàìàãàþòü-
ñÿ ïîÿñíþâàòè á³ëüøîþ ñõèëüí³ñòþ
æåðòâ ðîçïîâ³äàòè ïðî íàñèëüñòâî â äåð-
æàâàõ ³ç íàéâèùèì ð³âíåì gender
equality. Ïðîòå öå îá´ðóíòóâàííÿ ï³ääà-
þòü ñóìí³âó äàí³ ³ç ñàìîãî çâ³òó. Âîíè
ñâ³ä÷àòü ïðî òå, ùî â êðà¿íàõ Ñêàíäèíà-
â³¿, äå â³äçíà÷àºòüñÿ âèñîêèé ð³âåíü íà-
ñèëüñòâà íàä æ³íêàìè, ó òîé-òàêè ÷àñ
æ³íêè çàÿâëÿþòü ïðî òå, ùî âîíè ð³äêî
ïîâ³äîìëÿþòü ïîë³ö³þ ïðî íàñèëüñòâî1.

Âèñíîâêè

Àâòîðè Ñòàìáóëüñüêî¿ êîíâåíö³¿ äîäà-
ëè äî íå¿ ïåâíó ³äåîëîã³÷íó ïîçèö³þ, ÿêó
ïðîòÿãîì îñòàíí³õ äåñÿòèð³÷ XX ñò. ïðåä-
ñòàâëÿëè òàê³ àâòîðè ÿê M. Ó³òò³ã,
Ñ. Îê³í ÷è Ä. Áàòëåð. ¯õí³ òåîð³¿, ùî ïî-
ëÿãàþòü ó çàïåðå÷åíí³ çíà÷åííÿ ëþä-
ñüêî¿ ñòàòåâîñò³ òà íàìàãàííÿõ äîñÿãíóòè
ñïðàâåäëèâîãî ìàéáóòíüîãî «áåç ñòàòåé»,
äå ñâîáîäà é ð³âí³ñòü áóäóòü òð³óìôóâàòè,
ââàæàëèñÿ ðàäèêàëüíèìè â ïåð³îä ¿õíüî¿
ïóáë³êàö³¿. Ïðîòå â ñó÷àñíîìó ñâ³ò³ âîíè
ñòàëè îñíîâîþ äëÿ îô³ö³éíî¿ ïîçèö³¿ Ðà-
äè ªâðîïè, à ðàí³øå áóëè â³äîáðàæåí³ â
ä³ÿëüíîñò³ Êîì³òåòó CEDAW â ìåæàõ
ÎÎÍ. Òàêèì ÷èíîì, Ñòàìáóëüñüêà êîí-
âåíö³ÿ º ïðîäîâæåííÿì ïåâíî¿ ñîö³àëüíî¿
ïðîãðàìè, ùî ñïèðàºòüñÿ íà ãåíäåðíó
ïåðñïåêòèâó, ñïðÿìîâàíó íà ë³êâ³äàö³þ
ñîö³àëüíî-êóëüòóðíèõ ð³çíèöü, ïîâ’ÿçà-

íèõ ³ç ôóíêö³îíóâàííÿì æ³íîê òà ÷îëî-
â³ê³â ó ñóñï³ëüñòâ³.

Çâ³ñíî, â Êîíâåíö³¿ ì³ñòèòüñÿ íèçêà
òåõí³÷íèõ ð³øåíü, ÿê³ ìàþòü íà ìåò³
çá³ëüøåííÿ ð³âíÿ çàõèñòó â³ä íàñèëüñòâà
é äîïîìîãè æåðòâàì íàñèëüñòâà. Ïðîòå
âîíè íå âèõîäÿòü çà ìåæ³ áàçîâèõ ñòàí-
äàðò³â, ÿê³ äåðæàâè Ðàäè ªâðîïè çíà÷-
íîþ ì³ðîþ çàïðîâàäèëè äî ñâîãî ïðàâîâî-
ãî ïîðÿäêó, íåçàëåæíî â³ä ïîëîæåíü
CAHVIO. Óíàñë³äîê öüîãî ïðèéíÿòòÿ äå-
ÿêèõ ïîëîæåíü òåõí³÷íîãî õàðàêòåðó íå
âèìàãàº ðàòèô³êàö³¿ CAHVIO. Ïðîòå
ñâîºð³äíèì novum º «ïðèêðèòòÿ» â³äïî-
â³äíèõ ð³øåíü òåõí³÷íîãî õàðàêòåðó
³äåéíèì ï³äõîäîì, ÿêèé âèçíà÷àº íàïðÿì
ðåàë³çàö³¿ ïîëîæåíü êîíâåíö³¿ òà º òî÷-
êîþ â³äë³êó äëÿ îðãàí³â, ùî â³äñòåæóþòü
âèêîíàííÿ Êîíâåíö³¿ Ðàäè ªâðîïè.

Ó òîé-òàêè ÷àñ íàÿâí³ åìï³ðè÷í³ äàí³
ïîðîäæóþòü íèçêó ñóìí³â³â ùîäî åôåê-
òèâíîñò³ çàêëàäåíèõ ó Êîíâåíö³þ ³äåé-
íèõ ïðèíöèï³â. Çîêðåìà, ïîð³âíÿííÿ åì-
ï³ðè÷íèõ äàíèõ ùîäî ð³âíÿ âò³ëåííÿ
ãåíäåðíî¿ ð³âíîñò³ ç äàíèìè ïðî íàñèëü-
ñòâî ñòîñîâíî æ³íîê ñâ³ä÷èòü ïðî òå, ùî
³äåîëîã³÷í³ ïðèíöèïè, íà ÿê³ ñïèðàºòüñÿ
Êîíâåíö³ÿ CAHVIO, íå ï³äòâåðäæóþòüñÿ
íà ïðàêòèö³. Çàëåæí³ñòü, ùî çãàäóºòüñÿ
â ë³òåðàòóð³ ÿê «ñêàíäèíàâñüêèé ïàðà-
äîêñ», çäàºòüñÿ, ïåðåêîíóº â òîìó, ùî
ðåàë³çàö³ÿ òåîðåòè÷íèõ ïðèíöèï³â Êîí-
âåíö³¿ CAHVIO ìîæå ïðèçâåñòè äî çá³ëü-
øåííÿ íàñèëüñòâà ñòîñîâíî æ³íîê.
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2. Stepkowski À. Plec jako przyczyna ludzkiej alienacji: aspekty polityczne i prawne, [w:]
Gender: perspektywa krytyczna, red. J. Jagiello, D. Oko, Kielce, 2016.
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1 Violence against women: an EU-vide survey. Main results. Ñ. 25. URL: http://fra.europa.eu. Äå-
òàëüíå ñï³ââ³äíîøåííÿ ãåíäåðíî¿ ð³âíîñò³ òà íàñèëüñòâà ïðåçåíòóº òàì ñàìî Figure 2.4 íà ñ. 32.



6. Butler J. Gender Trouble. Feminism and the Subversion of Identity, New York: Routledge
Press, 1999.

7. Banasiuk J., Stepkowski À. Teoretyczne zalo�zenia koncepcji gender based violence w swietle
danych empirycznych, «Przeglàd Sejmowy» 3(146)/2018.

Ñòåïêîâñêè À., Áàíàñþê É. Êîíâåíöèÿ Ñîâåòà Åâðîïû î ïðåäóïðåæäåíèè íàñèëèÿ
â îòíîøåíèè æåíùèí è äîìàøíåãî íàñèëèÿ, à òàêæå áîðüáó ñ ýòèìè ÿâëåíèÿìè:
äîêòðèíàëüíûå îñíîâû.
Êîíâåíöèÿ Ñîâåòà Åâðîïû î ïðåäóïðåæäåíèè è áîðüáå ñ íàñèëèåì â îòíîøåíèè æåíùèí
è äîìàøíèì íàñèëèåì øèðîêî èçâåñòíà êàê Ñòàìáóëüñêàÿ êîíâåíöèÿ èëè Êîíâåíöèÿ
CAHVIO, äîêóìåíò, êîòîðûé ñîçäàåò áîëüøîå êîëè÷åñòâî ñïîðîâ, íà÷èíàÿ ñ ïðîöåññà
ïåðåãîâîðîâ. Íåêîòîðûå äèñêóññèè ïî ýòîìó âîïðîñó ïðîäîëæàþòñÿ è â Óêðàèíå. Â ñòà-
òüå îïèñûâàþòñÿ òåîðåòè÷åñêèå îñíîâû Êîíâåíöèè, êîòîðàÿ îïðåäåëÿåò ñîäåðæàíèå
òåõíè÷åñêèõ ðåøåíèé, ñîäåðæàùèõñÿ â íåé. Ïðèìåíåíèå òåõíè÷åñêèõ ðåøåíèé ïîä÷èíå-
íî òàê íàçûâàåìîé ãåíäåðíîé ïåðñïåêòèâå (gender perspective), êîòîðàÿ óñòàíàâëèâà-
åò îïðåäåëåííûé ñïîñîá ïîíèìàíèÿ íàñèëèÿ â îòíîøåíèè æåíùèí, êàê íàñèëèå, îáó-
ñëîâëåííîå ãåíäåðîì (gender based violence against women). «Ãåíäåð» ÿâëÿåòñÿ êóëü-
òóðíûì ÿâëåíèåì (ñîöèàëüíî çàêðåïëåííîé ñóòüþ, ïðèçíàêàìè èëè ðîëüþ), ÷òî â îáùå-
ñòâåííîì èçìåðåíèè ïðîÿâëÿåòñÿ â ïðèðîäíûõ ðàçëè÷èÿõ ìåæäó æåíùèíàìè è ìóæ÷è-
íàìè. Ñîãëàñíî èäåîëîãèè ãåíäåðà ýòè ðàçëè÷èÿ äîëæíû íåèçáåæíî ïðèâîäèòü ê ñîöè-
àëüíîìó íåðàâåíñòâó è ê äèñêðèìèíàöèè æåíùèí, ñëåäñòâèåì êîòîðîé ìîæåò áûòü
íàñèëèå â îòíîøåíèè æåíùèí. Òàêèì îáðàçîì Ñòàìáóëüñêàÿ êîíâåíöèÿ îïðåäåëÿåò ðà-
äèêàëüíûå ôîðìû ôåìèíèñòè÷åñêîé èäåîëîãèè, ñòðåìÿñü èñêîðåíèòü êóëüòóðíûå ðàç-
ëè÷èÿ, ñóùåñòâóþùèå â îáùåñòâå ìåæäó æåíùèíàìè è ìóæ÷èíàìè. Â ñòàòüå òàêæå
îáðàùàåòñÿ âíèìàíèå íà òî, ÷òî èìåþùèåñÿ ýìïèðè÷åñêèå äàííûå âûçûâàþò îïðåäå-
ëåííûå ñîìíåíèÿ â ïðàâèëüíîñòè îñíîâ òåîðèè gender based violence è âîçíèêàþùåé èç
íåå ñòðàòåãèè áîðüáû ñ íàñèëèåì â îòíîøåíèè æåíùèí. Áîëåå òîãî, îíè óêàçûâàþò íà
ñóùåñòâîâàíèå îáðàòíîé çàâèñèìîñòè, íåæåëè òà, êîòîðóþ ïðåäëàãàåò òåîðèÿ, ÷òî
îïðåäåëÿåò íàñèëèå â îòíîøåíèè æåíùèí êàê ÿâëåíèå, îáóñëîâëåííîå ïîëîì. Èíûìè
ñëîâàìè, ñóùåñòâóþò âåñêèå îñíîâàíèÿ äëÿ âûäåëåíèÿ ïîëîæåíèÿ î òîì, ÷òî ðåàëèçà-
öèÿ òåîðåòè÷åñêèõ îñíîâ êîíâåíöèè CAHVIO ìîæåò ïðèâåñòè ê óñèëåíèþ, à íå ê îãðà-
íè÷åíèþ íàñèëèÿ â îòíîøåíèè æåíùèí.
Êëþ÷åâûå ñëîâà: Ñòàìáóëüñêàÿ êîíâåíöèÿ, CAHVIO, ïîë, ãåíäåð, íàñèëèå â îòíîøåíèè
æåíùèí, îáóñëîâëåííîå ïîëîì.

Ståpkowski Aleksander, Banasiuk Joanna. Istanbul Convention on preventing and
combating violence against women and domestic violence: theoretical foundations.
The Council of Europe Convention on preventing and combating violence against women and
domestic violence, better known as the Istanbul Convention or the CAHVIO, is a an
international treaty that constantly raises a number of controversies, starting already during
the negotiation process. An important discussion in this regard also takes place in Ukraine.
The article reconstructs doctrinal foundations of CAHVIO, which determine operation of
technical solutions it contains. Their use is subordinated to the so-called «gender perspective»
imposing a specific way of understanding violence against women as a gender based violence.
Gender is a cultural phenomenon (socially constructed identities, attributes or roles)
revealing in social dimension natural differences between men and women. Within the gender
perspective they are believed however to lead inevitably to social inequalities resulting in
structural discrimination against women and subsequently in violence against them. Thus the
Istanbul Convention express radical figures of feminist ideology, striving to eradicate the
cultural differences between men and women. The text also points out that the available
empirical data raise number of doubts as to the correctness of the gender based violence
approach as well as strategy of combating violence against women that results from gender
perspective. Moreover, available data seem to indicate the existence of a contrary correlation
to that suggested by the theory that treats violence against women as a gender-based
phenomenon. In other words, there are strong grounds for the thesis that the implementation
of the theoretical framework as provided by the CAHVIO can lead to intensification rather,
than to limitation of violence against women.
Key word: Istanbul Convention, CAHVIO, gender, gender based violence against woman.
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Ì. ². Ñìîêîâè÷,
äîêòîð þðèäè÷íèõ íàóê,
ãîëîâà Êàñàö³éíîãî àäì³í³ñòðàòèâíîãî ñóäó
ó ñêëàä³ Âåðõîâíîãî Ñóäó

ÓÄÊ:342.9

НЕЗАЛЕЖНІСТЬ СУДДІ
ЯК СКЛАДОВА ПРИНЦИПУ ВЕРХОВЕНСТВА ПРАВА

Ñòàòòþ ïðèñâÿ÷åíî àíàë³çó íîðìàòèâíî-ïðàâîâîãî çàáåçïå÷åííÿ íåçàëåæíîñò³ ñóäîâî¿

âëàäè â Óêðà¿í³. Ðîçãëÿíóòî ïåðåäóìîâè çàáåçïå÷åííÿ íåçàëåæíîñò³ ñóäó ç òî÷êè çîðó

íàÿâíîñò³ ïîë³òè÷íî¿ âîë³, ïðàêòè÷íîãî äîòðèìàííÿ ñóääÿìè ñòàíäàðò³â ñóää³âñüêî¿

åòèêè, à òàêîæ ó âçàºìîçâ’ÿçêó ç ¿õ äèñöèïë³íàðíîþ â³äïîâ³äàëüí³ñòþ. Äîâåäåíî, ùî íå-

çàëåæí³ñòü ñóäîâî¿ âëàäè º íåîáõ³äíîþ óìîâîþ ðåàë³çàö³¿ ïðàâà ëþäèíè íà ñïðàâåäëè-

â³ñòü ïðàâîñóääÿ ³ ïðèíöèïó âåðõîâåíñòâà ïðàâà. Ïðîàíàë³çîâàíî íîðìàòèâíî-ïðàâîâ³

àêòè, ùî áóëè ïðèéíÿò³ â ðàìêàõ ñóäîâî¿ ðåôîðìè 2016 ð., íà â³äïîâ³äí³ñòü ï. 1 ñò. 6

Êîíâåíö³¿ ïðî çàõèñò ïðàâ ëþäèíè ³ îñíîâîïîëîæíèõ ñâîáîä. Çðîáëåíî âèñíîâîê ïðî äî-

ñÿãíåííÿ ïåâíèõ çðóøåíü ó çàáåçïå÷åíí³ íåçàëåæíîñò³ ñóää³â. Ðàçîì ³ç òèì, çàïðîïîíî-

âàíî ïðàâîâ³ ìåõàí³çìè, çàïðîâàäæåííÿ ÿêèõ, íà äóìêó àâòîðà, çìåíøèòü ìîæëèâîñò³

äëÿ âòðó÷àííÿ ó ñóää³âñüêó íåçàëåæí³ñòü.

Êëþ÷îâ³ ñëîâà: ñóääÿ, íåçàëåæí³ñòü, äèñöèïë³íàðíà â³äïîâ³äàëüí³ñòü, âåðõîâåíñòâî

ïðàâà.

Ñóäîâà ðåôîðìà 2016 ð. êàðäèíàëüíî
çì³íèëà âñ³ òðè ñêëàäîâ³ â³ò÷èçíÿíîãî
ïðàâîñóääÿ: ñóäîóñòð³é, ñòàòóñ ñóää³â òà
ñóäî÷èíñòâî. Çì³íè òîðêíóëèñÿ òàêîæ
óñ³õ ãîëîâíèõ àñïåêò³â ä³ÿëüíîñò³ ñóä³â ³
ñóää³â: ïðèíöèï³â ñóäîóñòðîþ äåðæàâè,
ñàìî¿ ñèñòåìè ñóä³â òà ¿õ ïîâíîâàæåíü,
ïîðÿäêó çâåðíåííÿ äî ñóäó ³ ïðîöåäóð ñó-
äîâîãî ðîçãëÿäó ñïðàâ, ìåõàí³çìó äîáîðó
ñóää³â, ï³äñòàâ ³ ïîðÿäêó ¿õ â³äïîâ³äàëü-
íîñò³, ñèñòåìè çàáåçïå÷åííÿ ä³ÿëüíîñò³
ñóä³â ³ çàñàä ñóää³âñüêîãî ñàìîâðÿäó-
âàííÿ.

Íîðìîþ ïåðøîðÿäíîãî çíà÷åííÿ º,
áåçïåðå÷íî, çàáåçïå÷åííÿ íåçàëåæíîñò³
ñóäîâî¿ âëàäè. Ïåðåäóìîâîþ ðåàëüíîãî

çàáåçïå÷åííÿ íåçàëåæíîñò³ ñóäó, ïî-ïåð-
øå, º íàÿâí³ñòü ïîë³òè÷íî¿ âîë³ [1].
Ïî-äðóãå, ïðàêòè÷íå äîòðèìàííÿ ñóääÿ-
ìè ñòàíäàðò³â ñóää³âñüêî¿ åòèêè [2].
², ïî-òðåòº, íåçàëåæí³ñòü ñóä³â ³ ñóää³â
íåðîçðèâíî ïîâ’ÿçàíà ç ¿õ â³äïîâ³äàëü-
í³ñòþ [3].

Îòæå, ðåàë³çàö³ÿ íîðìè ïðî íåçàëåæ-
í³ñòü ñóäó âèçíà÷àºòüñÿ íàñàìïåðåä íå
çàêð³ïëåííÿì ö³º¿ íîðìè â äåðæàâíèõ
äîêóìåíòàõ, à íàÿâí³ñòþ/â³äñóòí³ñòþ ïî-
ë³òè÷íî¿ âîë³ äåðæàâíèõ ÷èíîâíèê³â
ä³éñíî äîòðèìóâàòèñÿ çàñàä íåçàëåæíî-
ñò³ ñóäîâî¿ âëàäè, à òàêîæ ïðàêòè÷íîþ
ïîçèö³ºþ ñàìî¿ ñóäîâî¿ âëàäè òà ¿¿ íîñ³-
¿â — ñóää³â, ÿê³ âåäóòü ñóäîâèé ðîçãëÿä
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ñïðàâåäëèâî (àáî í³). Ç ³íøîãî áîêó, öå
îçíà÷àº, ùî ñàìå ïðàêòè÷íà ïîçèö³ÿ ñó-
ä³â (³ ñóää³â) òà ¿õ â³äïîâ³äàëüí³ñòü âè-
çíà÷àþòü åôåêòèâí³ñòü ñóäîâî¿ âëàäè, à
îòæå — ¿¿ ñóñï³ëüíó ëåã³òèìí³ñòü, äîâ³ðó
äî íå¿ ç áîêó ãðîìàäÿí1.

Íåçàëåæí³ñòü ñóäîâî¿ âëàäè º íå ñàìî-
ö³ëëþ, à íåîáõ³äíîþ óìîâîþ ðåàë³çàö³¿
ïðàâà ëþäèíè íà ñïðàâåäëèâ³ñòü ïðàâî-
ñóääÿ, ïðèíöèïó âåðõîâåíñòâà ïðàâà.
«…Ìåòîþ çàáåçïå÷åííÿ íåçàëåæíîñò³ ñó-
äîâî¿ âëàäè º ãàðàíòóâàííÿ êîæí³é îñîá³
îñíîâîïîëîæíîãî ïðàâà íà ðîçãëÿä ñïðà-
âè ñïðàâåäëèâèì ñóäîì ëèøå íà çàêîí-
í³é ï³äñòàâ³ òà áåç áóäü-ÿêîãî ñòîðîííüî-
ãî âïëèâó… Íåçàëåæí³ñòü ñóää³â ãàðàí-
òóºòüñÿ íåçàëåæí³ñòþ ñóäîâî¿ âëàäè çà-
ãàëîì. Öå º îñíîâíèì ïðèíöèïîì âåðõî-
âåíñòâà ïðàâà» [3].

Çã³äíî ³ç ï. 1 ñò. 6 Êîíâåíö³¿ ïðî çà-
õèñò ïðàâ ëþäèíè ³ îñíîâîïîëîæíèõ ñâî-
áîä êîæåí ìàº ïðàâî íà ñïðàâåäëèâèé ³
ïóáë³÷íèé ðîçãëÿä éîãî ñïðàâè óïðî-
äîâæ ðîçóìíîãî ñòðîêó íåçàëåæíèì ³
áåçñòîðîíí³ì ñóäîì, âñòàíîâëåíèì çàêî-
íîì [4].

Ðàçîì ³ç òèì, ó ñïðàâ³ «Îëåêñàíäð
Âîëêîâ ïðîòè Óêðà¿íè» ªâðîïåéñüêèé
ñóä ç ïðàâ ëþäèíè âñòàíîâèâ, ùî «… ñó-
äîâèé ïåðåãëÿä çä³éñíþâàâñÿ ñóääÿìè
ÂÀÑÓ, ÿê³ òàêîæ ïåðåáóâàëè â ìåæàõ
äèñöèïë³íàðíî¿ þðèñäèêö³¿ ÂÐÞ. Öå
îçíà÷àº, ùî ñòîñîâíî öèõ ñóää³â òàêîæ
ìîãëî áóòè ïîðóøåíå äèñöèïë³íàðíå
ïðîâàäæåííÿ ó ÂÐÞ. Ç îãëÿäó íà øèðîê³
ïîâíîâàæåííÿ ÂÐÞ ñòîñîâíî ïðîôåñ³é-
íèõ êàð’ºð ñóää³â (ïðèçíà÷åííÿ íà ïîñà-
äó, ïðèòÿãíåííÿ äî äèñöèïë³íàðíî¿ â³ä-
ïîâ³äàëüíîñò³ òà çâ³ëüíåííÿ ç ïîñàäè),
à òàêîæ íà â³äñóòí³ñòü çàõèñíèõ ìåõà-
í³çì³â íåçàëåæíîñò³ òà áåçñòîðîííîñò³
ÂÐÞ (ÿê ðîçãëÿäàëîñÿ âèùå), Ñóä íå ïå-
ðåêîíàíèé ó òîìó, ùî ñóää³ ÂÀÑÓ ïðè
ðîçãëÿä³ ñïðàâè çàÿâíèêà, â ÿê³é îäí³ºþ
ç³ ñòîð³í áóëà ÂÐÞ, ìîãëè çàáåçïå÷óâà-
òè «íåçàëåæí³ñòü òà áåçñòîðîíí³ñòü»,
ÿê³ âèìàãàþòüñÿ ñòàòòåþ 6 Êîíâåíö³¿»
(ïàðàãðàô 130 ð³øåííÿ â³ä 9 ñ³÷íÿ
2013 ð.) [5]. Ó çâ’ÿçêó ³ç öèì ªÑÏË êîí-
ñòàòóâàâ ïîðóøåííÿ ï. 1 ñò. 6 Êîíâåíö³¿.

Íàâåäåíèé âèñíîâîê ªÑÏË áóâ çðîá-
ëåíèé ùîäî ïîâíîâàæåíü òà ä³é Âèùî¿
ðàäè þñòèö³¿ Óêðà¿íè, çàñíîâàíèõ íà Çà-
êîí³ Óêðà¿íè «Ïðî ñóäîóñòð³é ³ ñòàòóñ
ñóää³â» â ðåäàêö³¿ â³ä 7 ëèïíÿ 2010 ð. [6]
òà Çàêîíó Óêðà¿íè «Ïðî Âèùó ðàäó þñ-
òèö³¿» â ðåäàêö³¿ â³ä 15 ñ³÷íÿ 1998 ð. [7].

Ï³ñëÿ çàçíà÷åíîãî ð³øåííÿ ªÑÏË ïî-
÷àëèñü ïîøóêè ðîçâ’ÿçàííÿ ïðîáëåìè
ùîäî âèâåäåííÿ ñóää³â, ÿê³ ðîçãëÿäàëè
ñïðàâè, äå áóëà ñòîðîíîþ Âèùà ðàäà
þñèö³¿, ç-ï³ä þðèñäèêö³¿ öüîãî îðãàíó.
Íàéîïòèìàëüí³øèì âèÿâèâñÿ âàð³àíò
äîñâ³äó Í³äåðëàíä³â, äå ôóíêö³îíóº äâ³
ðàäè þñòèö³¿.

2 ÷åðâíÿ 2016 ð. Âåðõîâíà Ðàäà Óêðà¿-
íè ïðèéíÿëà Çàêîí Óêðà¿íè ¹ 1401-VIII
«Ïðî âíåñåííÿ çì³í äî Êîíñòèòóö³¿ Óê-
ðà¿íè (ùîäî ïðàâîñóääÿ)» [8], à òàêîæ íî-
âèé Çàêîí Óêðà¿íè ¹ 1402-VIII «Ïðî ñó-
äîóñòð³é ³ ñòàòóñ ñóää³â» äëÿ óçãîäæåííÿ
îðãàí³çàö³¿ ñóäîâî¿ ñèñòåìè ç³ çì³íàìè äî
Êîíñòèòóö³¿ Óêðà¿íè [9]. Îáèäâà çãàäàí³
çàêîíè íàáðàëè ÷èíí³ñòü 30 âåðåñíÿ
2016 ð.

Íà âèêîíàííÿ âèìîã, ïåðåäáà÷åíèõ
çàçíà÷åíèìè âèùå çàêîíàìè, ó ãðóäí³
2016 ðîêó Âåðõîâíà Ðàäà Óêðà¿íè ïðèé-
íÿëà Çàêîí Óêðà¿íè ¹ 1798-VIII «Ïðî
Âèùó ðàäó ïðàâîñóääÿ», ÿêèì íà îñíîâ³
êîíñòèòóö³éíèõ ïîëîæåíü áóëî âèçíà÷å-
íî ñòàòóñ, ïîâíîâàæåííÿ, çàñàäè îðãà-
í³çàö³¿ òà ïîðÿäîê ä³ÿëüíîñò³ Âèùî¿ ðàäè
ïðàâîñóääÿ [10].

Àíàë³ç çì³ñòó íàâåäåíèõ íîðìàòèâíî-
ïðàâîâèõ àêò³â äîçâîëÿº ñòâåðäæóâàòè,
ùî ïîâíîâàæåííÿ Âèùî¿ ðàäè þñòèö³¿,
ÿê³ áóëè ïðåäìåòîì ðîçãëÿäó ó ªÑÏË, íå
çàçíàëè ³ñòîòíèõ çì³í.

Òàê, çà Çàêîíîì Óêðà¿íè â ðåäàêö³¿
â³ä 02.06.2016 «Ïðî ñóäîóñòð³é ³ ñòàòóñ
ñóää³â» äèñöèïë³íàðíå ïðîâàäæåííÿ ùî-
äî ñóää³ çä³éñíþþòü äèñöèïë³íàðí³ ïàëà-
òè Âèùî¿ ðàäè ïðàâîñóääÿ ó ïîðÿäêó, âè-
çíà÷åíîìó Çàêîíîì Óêðà¿íè «Ïðî Âèùó
ðàäó ïðàâîñóääÿ» (÷. 1 ñò. 108 Çàêîíó
Óêðà¿íè «Ïðî ñóäîóñòð³é ³ ñòàòóñ ñóä-
ä³â») [11].
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1 Ñóäîâà ðåôîðìà â Óêðà¿í³: ïîòî÷í³ ðåçóëüòàòè òà íàéáëèæ÷³ ïåðñïåêòèâè // ²íôîðìàö³éíî-àíà-
ë³òè÷í³ ìàòåð³àëè äî Ôàõîâî¿ äèñêóñ³¿ íà òåìó «Ñóäîâà ðåôîðìà 2010: ÷è íàáëèæàº âîíà ïðàâîñóääÿ
â Óêðà¿í³ äî ºâðîïåéñüêèõ íîðì ³ ñòàíäàðò³â?».



Â³äïîâ³äíî äî ÷. 1 ñò. 3 Çàêîíó Óêðà¿-
íè «Ïðî Âèùó ðàäó ïðàâîñóääÿ» Âèùà
ðàäà ïðàâîñóääÿ óòâîðþº îðãàíè äëÿ ðîç-
ãëÿäó ñïðàâ ùîäî äèñöèïë³íàðíî¿ â³äïî-
â³äàëüíîñò³ ñóää³â; ðîçãëÿäàº ñêàðãè íà
ð³øåííÿ â³äïîâ³äíèõ îðãàí³â ïðî ïðèòÿã-
íåííÿ äî äèñöèïë³íàðíî¿ â³äïîâ³äàëüíî-
ñò³ ñóää³ ÷è ïðîêóðîðà; óõâàëþº ð³øåííÿ
ïðî çâ³ëüíåííÿ ñóää³ ç ïîñàäè òîùî [10].

Çã³äíî ç ÷. 2 ñò.26 Çàêîíó Óêðà¿íè
«Ïðî Âèùó ðàäó ïðàâîñóääÿ» äëÿ ðîç-
ãëÿäó ñïðàâ ùîäî äèñöèïë³íàðíî¿ â³äïî-
â³äàëüíîñò³ ñóää³â Âèùà ðàäà ïðàâîñóääÿ
óòâîðþº Äèñöèïë³íàðí³ ïàëàòè ç ÷èñ-
ëà ÷ëåí³â Âèùî¿ ðàäè ïðàâîñóääÿ [10].

Ê³ëüê³ñòü Äèñöèïë³íàðíèõ ïàëàò òà
ê³ëüê³ñíèé ñêëàä êîæíî¿ ïàëàòè âèçíà-
÷àþòüñÿ ð³øåííÿì Âèùî¿ ðàäè ïðàâîñóä-
äÿ ç óðàõóâàííÿì âèìîã öüîãî Çàêîíó
(÷àñòèíà òðåòÿ ñòàòò³ 26 Çàêîíó Óêðà¿íè
«Ïðî Âèùó ðàäó ïðàâîñóääÿ»). Äî ñêëà-
äó êîæíî¿ Äèñöèïë³íàðíî¿ ïàëàòè âõî-
äèòü ùîíàéìåíøå ÷îòèðè ÷ëåíè Âèùî¿
ðàäè ïðàâîñóääÿ. Ïðè ôîðìóâàíí³ Äèñ-
öèïë³íàðíèõ ïàëàò Âèùà ðàäà ïðàâîñóä-
äÿ ìàº çàáåçïå÷èòè, ùîá ùîíàéìåíøå
ïîëîâèíà, à ÿêùî öå íåìîæëèâî — ïðè-
íàéìí³ çíà÷íà ÷àñòèíà ÷ëåí³â êîæíî¿
Äèñöèïë³íàðíî¿ ïàëàòè áóëè ñóääÿìè
àáî ñóääÿìè ó â³äñòàâö³ (÷àñòèíà ÷åòâåð-
òà ñòàòò³ 26 Çàêîíó Óêðà¿íè «Ïðî Âèùó
ðàäó ïðàâîñóääÿ») [10].

Ð³øåííÿ ïðî óòâîðåííÿ îðãàí³â Âèùî¿
ðàäè ïðàâîñóääÿ òà ïðî ¿õ ïåðñîíàëüíèé
ñêëàä óõâàëþþòüñÿ Âèùîþ ðàäîþ ïðàâî-
ñóääÿ (÷. 7 ñò. 26 Çàêîíó Óêðà¿íè «Ïðî
Âèùó ðàäó ïðàâîñóääÿ») [10]. Äëÿ âè-
ð³øåííÿ äèñöèïë³íàðíèõ ïèòàíü ùîäî
ñóää³ â Àçåðáàéäæàí³, íàïðèêëàä, ôîð-
ìóþòüñÿ ñêëàäè â³äïîâ³äíèõ îðãàí³â ëè-
øå ³ç ñóää³â.

Ð³øåííÿ Äèñöèïë³íàðíî¿ ïàëàòè Âè-
ùî¿ ðàäè ïðàâîñóääÿ ìîæå áóòè îñêàðæå-
íî äî Âèùî¿ ðàäè ïðàâîñóääÿ (÷. 4 ñò. 35

Çàêîíó «Ïðî Âèùó ðàäó ïðàâîñóääÿ»)
[10].

Â³äïîâ³äíî äî ÷àñòèí 2, 3 ñò. 43 Çàêî-
íó Óêðà¿íè «Ïðî Âèùó ðàäó ïðàâîñóä-
äÿ» äèñöèïë³íàðí³ ïðîâàäæåííÿ ùîäî
ñóää³â çä³éñíþþòü Äèñöèïë³íàðí³ ïàëà-
òè Âèùî¿ ðàäè ïðàâîñóääÿ. Äèñöèïë³-
íàðíå ïðîâàäæåííÿ âêëþ÷àº: 1) ïîïåðåä-
íº âèâ÷åííÿ òà ïåðåâ³ðêó äèñöèïë³íàð-
íî¿ ñêàðãè; 2) â³äêðèòòÿ äèñöèïë³íàðíî¿
ñïðàâè; 3) ðîçãëÿä äèñöèïë³íàðíî¿ ñêàð-
ãè òà óõâàëåííÿ ð³øåííÿ ïðî ïðèòÿãíåí-
íÿ àáî â³äìîâó â ïðèòÿãíåíí³ ñóää³ äî
äèñöèïë³íàðíî¿ â³äïîâ³äàëüíîñò³ [10].

Âðàõîâóþ÷è âèêëàäåíå, ìîæåìî ä³éòè
âèñíîâêó, ùî Äèñöèïë³íàðí³ ïàëàòè äëÿ
ðîçãëÿäó ñïðàâ ùîäî äèñöèïë³íàðíî¿
â³äïîâ³äàëüíîñò³ ñóää³â — öå ñòðóêòóð-
íèé îðãàí Âèùî¿ ðàäè ïðàâîñóääÿ, ùî
óòâîðþºòüñÿ ç ÷èñëà ÷ëåí³â Âèùî¿ ðàäè
ïðàâîñóääÿ, çà ÿêèì çáåðåæåíî ïðàâî ÿê
â³äêðèâàòè äèñöèïë³íàðíå ïðîâàäæåííÿ
ùîäî ñóää³â Âåðõîâíîãî Ñóäó, òàê ³ ïðèé-
ìàòè ð³øåííÿ ïî ñóò³ äèñöèïë³íàðíî¿
ñïðàâè ùîäî öèõ ñóää³â.

Ó çâ’ÿçêó ç öèì, ç ìåòîþ çìåíøåííÿ
ìîæëèâîñòåé äëÿ âòðó÷àííÿ ó ñóää³â-
ñüêó íåçàëåæí³ñòü, íà íàøó äóìêó, íåîá-
õ³äíî çì³íèòè òèï «ô³ëüòðó»1, ÿêèé íà
ñüîãîäí³ ïåðåäáà÷åíèé ó â³ò÷èçíÿíîìó
çàêîíîäàâñòâ³ ïðè ïîïåðåäíüîìó âèð³-
øåíí³ ïèòàííÿ ùîäî íàÿâíîñò³ îçíàê
äèñöèïë³íàðíîãî ïðîñòóïêó ó ä³ÿõ ñóää³.

Ïðè öüîìó îäðàçó ñë³ä îáìîâèòèñÿ,
ùî ÿêùî çà êîðäîíîì öå ïòàííÿ, ÿê ïðà-
âèëî, âèð³øóºòüñÿ ïðè çàïî÷àòêóâàíí³
äèñöèïë³íàðíîãî ðîçñë³äóâàííÿ, òî â
Óêðà¿í³ — ïðè äîïóñêó ñêàðãè (çàÿâè) äî
ðîçãëÿäó ó äèñöèïë³íàðíîìó îðãàí³, çî-
êðåìà ó Âèù³é ðàä³ ïðàâîñóääÿ (çà â³ò-
÷èçíÿíèì çàêîíîäàâñòâîì ðîçñë³äóâàííÿ
ïðîâîäèòüñÿ çà óñ³ìà ñêàðãàìè, çàÿâàìè,
îêð³ì òèõ, ÿê³ ç ôîðìàëüíèõ ï³äñòàâ ï³ä-
ëÿãàþòü ïîâåðíåííþ áåç ðîçãëÿäó).
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1 Íà íåîáõ³äíîñò³ òàêîãî «ô³ëüòðó» íàïîëÿãàëà, çîêðåìà, Êîíñóëüòàòèâíà ðàäà ºâðîïåéñüêèõ ñóä-
ä³â: «Âàæëèâèì º ïèòàííÿ, ÿê³ çàõîäè ìîæóòü âæèòè îñîáè, ÿê³ ââàæàþòü, ùî âîíè ïîñòðàæäàëè â
ðåçóëüòàò³ ïðîôåñ³éíî¿ ïîìèëêè ñóää³. Òàê³ îñîáè ïîâèíí³ ìàòè ïðàâî ïîäàòè ñâîþ ñêàðãó îñîá³ ÷è äî
îðãàíó, ÿê³ º â³äïîâ³äàëüíèìè çà ³í³ö³þâàííÿ äèñöèïë³íàðíîãî ïðîâàäæåííÿ. Ïðîòå âîíè íå ìîæóòü
ìàòè ïðàâà ñàìîñò³éíî ³í³ö³þâàòè àáî íàïîëÿãàòè íà â³äêðèòò³ äèñöèïë³íàðíîãî ïðîâàäæåííÿ. Ïîâè-
íåí ³ñíóâàòè ô³ëüòð, áî ³íàêøå ñóää³ ÷àñòî ñòàâàòèìóòü îá’ºêòîì äèñöèïë³íàðíîãî ðîçãëÿäó, ³í³-
ö³éîâàíîãî íåçàäîâîëåíîþ ñòîðîíîþ ïðîöåñó» (ï. 67 Âèñíîâêó (2002) Êîíñóëüòàòèâíî¿ ðàäè ºâðîïåé-
ñüêèõ ñóää³â ùîäî ïðèíöèï³â òà ïðàâèë, ÿê³ ðåãóëþþòü ïðîôåñ³éíó ïîâåä³íêó ñóää³â, çîêðåìà,
ïèòàííÿ åòèêè, íåñóì³ñíî¿ ïîâåä³íêè òà áåçñòîðîííîñò³). // URL: http://vkksu.gov.ua/userfiles/doc/
perelik-dokumentiv/vys3.pdf.



Íà ñüîãîäí³ â çàêîíîäàâñòâ³ òà ïðàê-
òèö³ ºâðîïåéñüêèõ êðà¿í âèêîðèñòî-
âóºòüñÿ äâà òèïà «ô³ëüòðó». Ïåðøèé
òèï — öå êîëè ïîïåðåäíüî ïèòàííÿ ïðî
íàÿâí³ñòü îçíàê äèñöèïë³íàðíîãî ïðîñ-
òóïêó âèð³øóºòüñÿ ñàìîñò³éíî òèì æå
äèñöèïë³íàðíèì îðãàíîì, ÿêèé âèð³øóº
äèñöèïë³íàðíó ñïðàâó ïî ñóò³. Äðóãèé
òèï — öå êîëè òàêå ïèòàííÿ âèð³øóºòü-
ñÿ íå òèì îðãàíîì, ÿêèé âèð³øóº äèñ-
öèïë³íàðíó ñïðàâó ïî ñóò³, à ³íøèì ñïå-
ö³àëüíî âèçíà÷åíèì îðãàíîì (ïîñàäîâîþ
îñîáîþ).

Ïðèêëàäîì ïåðøîãî òèïó «ô³ëüòðó» º
çàêîíîäàâñòâî òà ïðàêòèêà ²ñëàíä³¿, äå
ïèòàííÿ íàÿâíîñò³ îçíàê äèñöèïë³íàðíî-
ãî ïðîñòóïêó ïîïåðåäíüî âèð³øóºòüñÿ
Êîì³òåòîì ñóäîâèõ ôóíêö³é. ßêùî öåé
Êîì³òåò îäðàçó ï³ñëÿ îòðèìàííÿ ñêàðãè
(çàÿâè) âèçíàº ¿¿ ÿâíî íåîá´ðóíòîâàíîþ,
òî â³í çàëèøàº ¿¿ áåç ðîçãëÿäó. ßêùî æ
í³, — òî Êîì³òåò âèçíà÷àº òåðì³í äëÿ ïî-
äàííÿ îáâèíóâà÷åíèì ñóääåþ ïîÿñíåíü.
Ï³ñëÿ öüîãî, ÿêùî Êîì³òåò âèçíàº, ùî º
ï³äñòàâè äëÿ ðîçãëÿäó, òî â³í ðîçãëÿäàº
äèñöèïë³íàðíó ñïðàâó ïî ñóò³ [12].

Àíàëîã³÷íèì ÷èíîì ó Õîðâàò³¿ ñïåð-
øó Âèùà ñóäîâà ðàäà âèð³øóº, ÷è äîçâî-
ëèòè ³í³ö³þâàííÿ äèñöèïë³íàðíîãî ïðî-
âàäæåííÿ. ßêùî á³ëüø³ñòü ÷ëåí³â Âèùî¿
ñóäîâî¿ ðàäè âèð³øóº äîçâîëèòè ïðîâà-
äæåííÿ, òîä³ ïðîâîäÿòüñÿ ñëóõàííÿ ³ ï³-
ñëÿ äîñë³äæåííÿ óñ³õ äîêàç³â, íàäàíèõ
ñêàðæíèêîì òà îáâèíóâà÷åíèì, óõâà-
ëþºòüñÿ ð³øåííÿ ïî ñóò³ äèñöèïë³íàðíî¿
ñïðàâè [13].

Òîòîæíèé ï³äõ³ä âïðîâàäæåíî ó ðîáî-
òó Âèùèõ ñóäîâèõ ðàä ó òàêèõ äåðæàâàõ,
ÿê ²òàë³ÿ, Áîëãàð³ÿ, Ôðàíö³ÿ, Ñëîâà÷÷è-
íà, Òóðå÷÷èíà [14].

Ïðèêëàäîì äðóãîãî òèïó «ô³ëüòðó» º
çàêîíîäàâñòâî òà ïðàêòèêà Ïîëüù³, äå
ïèòàííÿ ïðî çàïî÷àòêóâàííÿ ðîçñë³äó-
âàííÿ âèð³øóºòüñÿ ñïåö³àëüíèì äèñöèï-
ë³íàðíèì àäâîêàòîì. ßêùî º ï³äñòàâè
äëÿ ³í³ö³þâàííÿ äèñöèïë³íàðíîãî ïðîâà-
äæåííÿ, äèñöèïë³íàðíèé àäâîêàò â³ä-
êðèâàº äèñöèïë³íàðíå ïðîâàäæåííÿ òà
³íôîðìóº ñóääþ ïðî îáâèíóâà÷åííÿ, âè-
ñóíóò³ ïðîòè íüîãî. Ñóääÿ ìàº ïðàâî ïî-
äàòè êëîïîòàííÿ ùîäî äîêàç³â. Ï³ñëÿ çà-
ê³í÷åííÿ ÷îòèðíàäöÿòè äí³â, ïåðåäáà÷å-

íèõ äëÿ ïîäàííÿ äîêàç³â, äèñöèïë³íàð-
íèé àäâîêàò ïåðåäàº ñïðàâó íà ðîçãëÿä äî
â³äïîâ³äíîãî äèñöèïë³íàðíîãî ñóäó. ßê-
ùî æ ï³äñòàâ äëÿ â³äêðèòòÿ äèñöèïë³íàð-
íîãî ïðîâàäæåííÿ íåìàº, òî äèñöèïë³-
íàðíèé àäâîêàò ïðèéìàº ð³øåííÿ ïðî
â³äìîâó ó â³äêðèòò³ ïðîâàäæåííÿ [15].

Ïîä³áíà ðîëü âèêîíóºòüñÿ äèñöèïë³-
íàðíèì êîì³ñàðîì â ²ñïàí³¿ [16].

Âðàõîâóþ÷è, ùî Äèñöèïë³íàðí³ ïàëà-
òè Âèùî¿ ðàäè ïðàâîñóääÿ ÿê äîïóñêà-
þòü ñêàðãó (çàÿâó) äî ðîçãëÿäó (â³äêðè-
âàº äèñöèïë³íàðíå ïðîâàäæåííÿ), òàê ³
óõâàëþþòü ð³øåííÿ ïî ñóò³ äèñöèïë³-
íàðíî¿ ñïðàâè, òî ìîæåìî ä³éòè âèñíîâ-
êó, ùî â Óêðà¿í³ ³ñíóº ïåðøèé òèï
«ô³ëüòðó» äèñöèïë³íàðíèõ ñêàðã (çàÿâ).

Ó çâÿçêó ç öèì, ç ìåòîþ çìåíøåííÿ
ðèçèêó ïîë³òè÷íîãî òèñêó íà ÷ëåí³â
ÂÐÏ, à â³äòàê ³ íàñòóïíîãî âïëèâó íà
ñóää³â Âåðõîâíîãî Ñóäó, íà íàøó äóìêó,
â³ò÷èçíÿíèé çàêîíîäàâåöü ìàº ïåðåéòè
íà äðóãèé òèï «ô³ëüòðó» äèñöèïë³íàð-
íèõ ñêàðã (çàÿâ): ïèòàííÿ ïðî äîïóñê
öèõ ñêàðã (çàÿâ), òîáòî ïèòàííÿ ïðî â³ä-
êðèòòÿ äèñöèïë³íàðíîãî ïðîâàäæåííÿ,
ñë³ä âèëó÷èòè ³ç êîìïåòåíö³¿ Âèùî¿ ðàäè
ïðàâîñóääÿ ³ ïåðåäàòè äî êîìïåòåíö³¿ ³í-
øîãî îðãàíó. Òàêèì îðãàíîì ìîæå áóòè
Âèùà êâàë³ô³êàö³éíà êîì³ñ³ÿ ñóää³â
Óêðà¿íè àáî æ Ðàäà ñóää³â Óêðà¿íè.

Êîíñóëüòàòèâíà ðàäà ºâðîïåéñüêèõ
ñóää³â ñõèëÿºòüñÿ äî äðóãîãî òèïó «ô³ëü-
òðó»: «ÊÐªÑ ââàæàº, ùî ïðîöåäóðè, ÿê³
ïðèçâîäÿòü äî ³í³ö³þâàííÿ äèñöèïë³íàð-
íîãî ïðîâàäæåííÿ, ïîòðåáóþòü á³ëüøî¿
ôîðìàë³çàö³¿. Ðàäà ïðîïîíóº, ùîá êðà¿íè
ïåðåäáà÷èëè ñòâîðåííÿ ñïåö³àëüíîãî îð-
ãàíó àáî ïðèçíà÷èëè îñ³á, ÿê³ â³äïîâ³äà-
ëè á çà îòðèìàííÿ ñêàðã, îòðèìàííÿ ïî-
ÿñíåíü â³ä ïîâ³äíîãî ñóää³ òà âèð³øåííÿ
ç óðàõóâàííÿì öüîãî, ÷è íàÿâí³ äîñòàò-
í³ ï³äñòàâè äëÿ ³í³ö³þâàííÿ äèñöèï-
ë³íàðíîãî ïðîâàäæåííÿ ïðîòè ñóää³; ÿê-
ùî òàê, òîä³ òàêà ñïðàâà ïåðåäàºòüñÿ
äî îðãàíó, â³äïîâ³äàëüíîãî çà ðîçãëÿä äèñ-
öèïë³íàðíèõ ñïðàâ» [17]. Òîòîæíèé ï³ä-
õ³ä çàêð³ïëåíî ó ï. 15.3 Çàõîä³â ùîäî
åôåêòèâíîãî âïðîâàäæåííÿ Áàíãàëîð-
ñüêèõ ïðèíöèï³â ïîâåä³íêè ñóää³â (Çàõî-
äè âïðîâàäæåííÿ 2010 ðîêó) [18].

ªâðîïåéñüêà ïðàêòèêà çíàº ïðèêëàä,
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êîëè ³íñòèòóò äîïóñêó äèñöèïë³íàðíèõ
ñêàðã (çàÿâ) º ãàðàíò³ºþ â³ä òèñêó íà ñóä,
ùî ðîçãëÿäàº àïåëÿö³¿ íà ð³øåííÿ äèñ-
öèïë³íàðíîãî îðãàíó. Òàê, â Åñòîí³¿ äèñ-
öèïë³íàðíå ïðîâàäæåííÿ ïðîòè ñóää³â
íèæ÷èõ ñóä³â ìîæå â³äêðèòè Ì³í³ñòð þñ-
òèö³¿, à îò ïðîòè ñóää³ Âåðõîâíîãî Ñó-
äó — ëèøå ãîëîâà öüîãî ñóäó. Ïðè öüîìó
äèñöèïë³íàðíà ñïðàâà âèð³øóºòüñÿ Äèñ-
öèïë³íàðíîþ êîì³ñ³ºþ, ïîñòàíîâó ÿêî¿
ìîæíà îñêàðæèòè ñàìå äî Âåðõîâíîãî
Ñóäó [19].

Íàñàìê³íåöü âàðòî çàçíà÷èòè, ùî
3 æîâòíÿ 2017 ð. Âåðõîâíà Ðàäà Óêðà¿íè
îñòàòî÷íî óõâàëèëà ïðîåêò Çàêîíó
¹ 6232 â³ä 23.03.2017 «Ïðî âíåñåííÿ
çì³í äî Ãîñïîäàðñüêîãî ïðîöåñóàëüíîãî
êîäåêñó Óêðà¿íè, Öèâ³ëüíîãî ïðîöåñó-
àëüíîãî êîäåêñó Óêðà¿íè, Êîäåêñó àäì³-
í³ñòðàòèâíîãî ñóäî÷èíñòâà Óêðà¿íè òà ³í-
øèõ çàêîíîäàâ÷èõ àêò³â» [20]. Çàãàëîì
öåé Çàêîí íàáðàâ ÷èííîñò³ ç äíÿ ïî÷àòêó
ðîáîòè Âåðõîâíîãî Ñóäó, òîáòî ç 15 ãðóä-
íÿ 2017 ð.

Â³äïîâ³äíî äî ñò. 266 íîâî¿ ðåäàêö³¿
Êîäåêñó àäì³í³ñòðàòèâíîãî ñóäî÷èíñòâà
Óêðà¿íè (äàë³ — ÊÀÑÓ) ñïîðè ùîäî îñ-
êàðæåííÿ àêò³â, ä³é ÷è áåçä³ÿëüíîñò³ Âè-
ùî¿ Ðàäè ïðàâîñóääÿ â³äíåñåíî äî ïðåä-
ìåòíî¿ þðèñäèêö³¿ íîâîãî Âåðõîâíîãî
Ñóäó [20].

Ðàçîì ³ç òèì, ÷. 2 ñò. 57 Çàêîíó Óêðà¿-
íè «Ïðî Âèùó ðàäó ïðàâîñóääÿ» ïåðåä-
áà÷åíî, ùî ð³øåííÿ Âèùî¿ ðàäè ïðàâî-
ñóääÿ ïðî çâ³ëüíåííÿ ñóää³ ç ï³äñòàâ,
âèçíà÷åíèõ ïóíêòàìè 3 òà 6 ÷. 6 ñò. 126
Êîíñòèòóö³¿ Óêðà¿íè, ìîæå áóòè îñêàð-
æåíå òà ñêàñîâàíå âèêëþ÷íî ó òàêèõ âè-
ïàäêàõ:

1) ñêëàä Âèùî¿ ðàäè ïðàâîñóääÿ, ÿêèé
óõâàëèâ â³äïîâ³äíå ð³øåííÿ, íå ìàâ ïîâ-
íîâàæåíü éîãî óõâàëþâàòè;

2) ð³øåííÿ íå ï³äïèñàíî áóäü-êèì ³ç
ñêëàäó ÷ëåí³â Âèùî¿ ðàäè ïðàâîñóääÿ,
ÿê³ áðàëè ó÷àñòü ó éîãî óõâàëåíí³;

3) ð³øåííÿ íå ì³ñòèòü ïîñèëàíü íà âè-
çíà÷åí³ çàêîíîì ï³äñòàâè çâ³ëüíåííÿ
ñóää³ òà ìîòèâè, ç ÿêèõ Âèùà ðàäà ïðà-
âîñóääÿ ä³éøëà â³äïîâ³äíèõ âèñíîâê³â.

Ãðàìàòè÷íå òëóìà÷åííÿ ÷. 2 ñò. 57 Çà-
êîíó Óêðà¿íè «Ïðî Âèùó ðàäó ïðàâîñóä-
äÿ» äîçâîëÿº ñòâåðäæóâàòè, ùî ïåðåë³ê

ï³äñòàâ îñêàðæåííÿ º âè÷åðïíèì. Ôàê-
òè÷íî öå ïðàâîâå ðåãóëþâàííÿ çàáîðîíÿº
âèêîðèñòàííÿ òàêîãî çàñîáó çàõèñòó
ïðàâ ÿê ïîçîâ äî àäì³í³ñòðàòèâíîãî ñóäó
÷åðåç äîïóùåííÿ Âèùîþ ðàäîþ ïðàâî-
ñóääÿ, íà äóìêó çàö³êàâëåíî¿ îñîáè, ³í-
øèõ ïîðóøåíü çàêîíó, ùî ïðîòèïðàâíî
îáìåæóþòü ¿¿ ïðàâà [10].

Ç îãëÿäó íà ñò. 23 Êîíñòèòóö³¿ Óêðà¿-
íè ïðàâî íà ñóäîâèé çàõèñò (ó òîìó ÷èñë³
äîñòóï äî ñóäó) ìîæå áóòè îáìåæåíå ó
âèïàäêàõ, êîëè öå íåîáõ³äíî äëÿ íåäîïó-
ùåííÿ ïîðóøåííÿ ïðàâ ³ ñâîáîä ³íøèõ
ëþäåé, òà çàäëÿ âèêîíàííÿ îáîâ’ÿçê³â
îñîáè ïåðåä ñóñï³ëüñòâîì. Îáìåæåííÿ
êîíñòèòóö³éíîãî ïðàâà íà ñóäîâèé çà-
õèñò ñë³ä çàñòîñîâóâàòè ³ç óðàõóâàííÿì
ïðèíöèïó âåðõîâåíñòâà ïðàâà, çîêðåìà
òàêèõ éîãî ñêëàäîâèõ, ÿê ñï³âì³ðí³ñòü
ì³æ ³íòåðåñàìè îñîáè òà ñóñï³ëüñòâà, à
òàêîæ ñïðàâåäëèâ³ñòü, ðîçóìí³ñòü, ëîã³÷-
í³ñòü çàêîíó òîùî.

Âðàõîâóþ÷è, ùî ïîëîæåííÿ Êîíñòè-
òóö³¿ Óêðà¿íè òà ïðîöåñóàëüíîãî çàêîíî-
äàâñòâà ðîçðàõîâàí³ íà ðåãóëþâàííÿ ñó-
äîâîãî çàõèñòó â óìîâàõ, êîëè ó ñóñï³ëü-
ñòâà º äîâ³ðà äî ä³þ÷èõ ñóää³â, ìîæåìî
ä³éòè âèñíîâêó, ùî îáìåæåííÿ ïðàâà
ñóää³â íà ñóäîâèé çàõèñò â³äïîâ³äàëè âè-
ìîãàì ñï³âì³ðíîñò³ ì³æ ³íòåðåñàìè îñîáè
òà ñóñï³ëüñòâà, ñïðàâåäëèâîñò³ ³ ðîçóìíî-
ñò³ çà ïåâíèõ ïîë³òèêî-ïðàâîâèõ îáñòà-
âèí, îñê³ëüêè ð³âåíü äîâ³ðè äî ñóää³â,
ÿê³ áóëè ïðèçíà÷åí³ íà ïîñàäè äî ñó-
ñï³ëüíî-ïîë³òè÷íèõ çì³í ëèñòîïàäà
2013 ð. — ëþòîãî 2014 ð., áóâ íèçüêèé.
Çáåðåæåííÿ öèõ îáìåæåíü ï³ñëÿ ïî÷àòêó
ïðîöåñóàëüíî¿ ä³ÿëüíîñò³ íîâîãî Âåðõîâ-
íîãî Ñóäó ïîðóøóâàòèìå ïðèíöèï âåðõî-
âåíñòâà ïðàâà, çîêðåìà âèìîãè ñïðàâåä-
ëèâîñò³ òà ðîçóìíîñò³. Òîìó, ââàæàºìî,
ïðè íàäõîäæåíí³ â³äïîâ³äíèõ ïîçîâíèõ
çàÿâ Âåðõîâíèé Ñóä ïîâèíåí â³äìîâëÿ-
òèñü â³ä çàñòîñóâàííÿ çãàäàíèõ îáìå-
æåíü òà â³äêðèâàòè ïðîâàäæåííÿ â àäì³-
í³ñòðàòèâíèõ ñïðàâàõ ùîäî äîïóùåííÿ
Âèùîþ ðàäîþ ïðàâîñóääÿ, íà äóìêó çà-
ö³êàâëåíî¿ îñîáè, ³íøèõ ïîðóøåíü çàêî-
íó, ùî ïðîòèïðàâíî îáìåæóþòü ¿¿ ïðàâà.

Ðàçîì ³ç òèì, íåçâàæàþ÷è íà òå, ùî ó
ïðàâîâîìó ðåãóëþâàíí³ äîñÿãíóòî ïåâ-
íèõ çðóøåíü ùîäî çàáåçïå÷åííÿ íåçà-
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ëåæíîñò³ ñóää³â, ïîøóê óäîñêîíàëåííÿ
öèõ ìåõàí³çì³â òðèâàº.

Ó çâ’ÿçêó ç öèì ïðîïîíóºìî îñòàòî÷íî
ðîçìåæóâàòè ïîâíîâàæåííÿ îðãàí³â, ÿê³
â³äêðèâàþòü äèñöèïë³íàðíå ïðîâàäæåí-
íÿ ùîäî ñóää³, ç îðãàíàìè, ÿê³ ïðîâîäÿòü
äèñöèïë³íàðíå ðîçñë³äóâàííÿ òà ïðèòÿ-
ãàþòü äî äèñöèïë³íàðíî¿ â³äïîâ³äàëüíî-
ñò³. Ïî-äðóãå, ç ìåòîþ óñóíåííÿ êîíôë³ê-

òó ³íòåðåñ³â ñòâîðèòè îðãàí, äî êîì-
ïåòåíö³¿ ÿêîãî â³äíåñòè ðîçãëÿä ñêàðã íà
òèõ ñóää³â, ÿê³ óïîâíîâàæåí³ ðîçãëÿäàòè
ñïðàâè ùîäî îñêàðæåííÿ ð³øåíü äèñ-
öèïë³íàðíèõ îðãàí³â. Ïî-òðåòº, çàáåçïå-
÷èòè íàëåæíèé ñóäîâèé çàõèñò ñóää³â
â³ä ñâàâ³ëëÿ îðãàí³â, ÿê³ ðîçãëÿäàþòü
ïèòàííÿ ïðèòÿãíåííÿ ¿õ äî äèñöèïë³íàð-
íî¿ â³äïîâ³äàëüíîñò³.
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Ñìîêîâè÷ Ì. È. Íåçàâèñèìîñòü ñóäüè êàê ñîñòàâëÿþùàÿ ïðèíöèïà âåðõîâåíñòâà
ïðàâà.
Ñòàòüÿ ïîñâÿùåíà àíàëèçó íîðìàòèâíî-ïðàâîâîãî îáåñïå÷åíèÿ íåçàâèñèìîñòè ñóäåáíîé
âëàñòè â Óêðàèíå. Ðàññìîòðåíû ïðåäïîñûëêè îáåñïå÷åíèÿ íåçàâèñèìîñòè ñóäà ñ òî÷êè
çðåíèÿ íàëè÷èÿ ïîëèòè÷åñêîé âîëè, ïðàêòè÷åñêîãî ñîáëþäåíèÿ ñóäüåé ñòàíäàðòîâ ñóäåé-
ñêîé ýòèêè, à òàêæå âî âçàèìîñâÿçè ñ èõ äèñöèïëèíàðíîé îòâåòñòâåííîñòüþ. Äîêàçà-
íî, ÷òî íåçàâèñèìîñòü ñóäåáíîé âëàñòè ÿâëÿåòñÿ íåîáõîäèìûì óñëîâèåì ðåàëèçàöèè
ïðàâà ÷åëîâåêà íà ñïðàâåäëèâîñòü ïðàâîñóäèÿ è ïðèíöèïà âåðõîâåíñòâà ïðàâà. Ïðîàíà-
ëèçèðîâàíû íîðìàòèâíî-ïðàâîâûå àêòû, êîòîðûå áûëè ïðèíÿòû â ðàìêàõ ñóäåáíîé ðå-
ôîðìû 2016 ã., â ñîîòâåòñòâèè ñ ï. 1 ñò. 6 Êîíâåíöèè î çàùèòå ïðàâ ÷åëîâåêà è îñíîâíûõ
ñâîáîä. Ñäåëàíû âûâîäû î äîñòèæåíèè îïðåäåëåííûõ ñäâèãîâ â îáåñïå÷åíèè íåçàâèñèìîñ-
òè ñóäåé. Âìåñòå ñ òåì, ïðåäëîæåíî ïðàâîâûå ìåõàíèçìû, ââåäåíèå êîòîðûõ, ïî ìíåíèþ
àâòîðà, óìåíüøèò âîçìîæíîñòè äëÿ âìåøàòåëüñòâà â ñóäåáíóþ íåçàâèñèìîñòü.
Êëþ÷åâûå ñëîâà: ñóäüÿ, íåçàâèñèìîñòü, äèñöèïëèíàðíàÿ îòâåòñòâåííîñòü, âåðõîâåí-
ñòâî ïðàâà.

Mykhailo Smokovych. Judge’s Independence As an Aspect of the Rule of Law. The article
is a research of regulatory support of the judiciary in Ukraine. The author considered
background of ensuring judicial independence in the context of the existence of political will,
judges’ practical compliance with the standards of the judicial ethics as well as in relation to
their disciplinary liability. It is proved that judicial independence is a necessary requirement
for the enjoyment of a person’s right to the fairness of justice and the rule of law. Normative
legal acts adopted within the Judicial Reform 2016 were analyzed against part 1 of article 6
of the Convention for the Protection of Human Rights and Fundamental Freedoms. The
author found that certain changes in ensuring judges’ independence were achieved and
introduced legal mechanisms which in his opinion will reduce opportunities for interference
with the judicial independence.
Key words: judge, independence, disciplinary liability, rule of law.
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TERMINATION OF CONTRACTUAL AGENCY BY THE ACT
OF PARTIES FROM A COMPARATIVE PERSPECTIVE

The article is devoted to the determination of the legal problems cause by the termination of
agency relationships from a comparative perspective. Once the agency ends, the authority
terminates either; therefore, most problems arise when actual but not apparent authority was
revoked. In such cases, the agent is still able to affect the principal’s legal position. Therefore,
there is always a risk that the agency may be considered unauthorized, and the act performed
by the agent would require ratification to become valid. The purpose of the research is to
analyze specificity of contractual agency termination. Special attention is paid to irrevocable
powers of attorney as a specific objectification of the agent’s authority.
Key words: contractual agency, termination of authority, termination by the act of parties,
irrevocable power of attorney.

The actuality of the problem of agency
termination is that the essence of agency
relationship necessarily involves the agent
having authority to affect the principal’s
legal relations with third parties.
Therefore, usually when the agency ends,
the authority is terminated either. Indeed,
the general rule is that the principal may
revoke the authority of an agent, even if it
is considered irrevocable. The main
exception to the general rule is where
there is an agreement that the authority
shall be irrevocable and the authority is
given to confer a security or proprietary
interest on the agent. For this reason, it is
important to find the most appropriate
way of termination for particular rela-
tionship not to cause problems for all its
participants.

The research aims to distinguish
agency termination by the act of parties in
common law and continental legal
systems, to discuss irrevocable agencies
and mainly irrevocable powers of attorney
that were recently introduced in
Ukrainian company law.

This issue was raised in the works of
Frencis Reynolds, Ronald C. Wyse,
Roderick Munday, Paul Foriers, Susan
Kelly, who tried to find an adequate legal
solution to the problem of agency
termination, since fiduciary obligation in
some cases might continue and the agent is
still able to bind his principal vis-à-vis the third
party.

Under the Ukrainian civil doctrine, this
issue has not been paid much attention,
but some domestic scholars such as
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Hryshyn S. M., Poltavskyi O. V., Kosten-
ko L., Korotkov D. B., Nevsgodina E. L.,
Tsiura V. V., still tried to give answers to
the most urgent problems.

Agency usually ends when parties wish
so or when the task for which the agency
was created had been allotted. However,
some agencies are irrevocable and cannot
be freely terminated. In addition, with the
termination of agency, questions of
authority come into play, since fiduciary
obligation in some cases may continue
(e. g. commission) and the agent still will
be able to bind his principal vis-à-vis the
third party [1]. This may happen when by
terminating actual authority; agent may
still have apparent authority toward a
third party. In such cases, the principal
who terminated a relationship may call the
agency to be unauthorized and the act
performed by the agent would require
ratification to become valid.

Generally, actual authority of an agent
can be terminated [2, 650]:

1. By operation of law:
a) by completion of a transaction for

which the agency was created;
b) by the expiration of an agreed time

or after the reasonable period of time
elapsed;

c) after happening the agreed event;
d) after the destruction of a subject-

matter or other substantial change;
e) after happening the event that

appeared to be unlawful, impossible or
frustrating the agency.

Agency, unless it is irrevocable, can
also be terminated:

f) by death or mental incapacity;
g) insolvency of either party;
2. By the act of parties:
a) by mutual agreement;
b) by the notice of revocation;
c) by the notice of renunciation.
Once the agency is contractual, the

main ground for its termination is the
proper completion of the transaction for
which the agency was created. There is a
general rule, that parties whose legal
relations derive from the agreement, are
free to release one another from their
obligations [3, 398]. However, if parties

continue to act as agent and principal
after the expiration of time stipulated in
the contract, there is a rebuttable
presumption that their relations are
governed by the original contract and that
the contract is renewed for a similar
period [4].

There is a rule, defined in Merchant
v. Foreman: «An agency, when shown to
have existed, will be presumed to have
continued, in the absence of anything to
show its termination, unless such a length
of time has elapsed as destroys the
presumption» [5]. The lapse of time
during which the agency may be
terminated can be stipulated by a separate
agreement or statute. In this case, if the
instrument specifies in plain and
unambiguous terms that an agency will
terminate by parties’ inactivity upon the
expiration of the time specified in the
instrument, the agency will terminate.

The same is common for Ukrainian law
where the main ground for agency
terminating is the proper exercise of the
agent’s authority. However, when the
agency is contractual, rules of contract
law are applicable, therefore, parties may
agree on the period of time during which
the agent has the right to act on behalf of
the principal [6, art. 1001].

For contractual agency termination is a
question of fact intention and mutual
assent of both parties matters, so either
party may terminate the agency at his own
will or upon the happening of the non-
performance of an expressed condition.
The will may be expressed either in
writing or orally. Termination may be
express with certain circumstances
specified in the agreement (expiration of a
fixed period of time, accomplishment of a
specified act or following a specific event).
However, there is also a possibility to
imply the termination from the conduct of
the parties [7] but such a conduct must be
inconsistent with the continuation of the
agency and be reasonably understood as
amounting to revocation [8].

Termination of a commercial agency
depends on the type of agency contract
concluded. Where there is a fixed term
agreement, relationship will automatically
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come to an end upon expiry of the
contractual term. However, under the
Commercial Agents (Council Directive)
Regulations 1993, Regulation 14 [9] states
where a commercial agency contract is
concluded for a fixed period continues to
be performed by both parties after that
period has expired, such a contract shall
be deemed to be converted into an agency
contract for an indefinite period.

Fixed term contracts may immediately
be terminated where the party commits a
fundamental breach of contract. However,
reasonable grounds for such termination
are needed; otherwise, such termination
will itself amount to a breach of contract
and may entitle the other party to damages
and/or other relief, including an
injunction [10]. Such ground may be the
failure of the other party to carry out all
or part of his obligations under that
contract [9, reg. 16 (1)]; or where excep-
tional circumstances arise (e.g. doctrine of
frustration).

Agency may be brought to an end either
by the principal’s revocation, or by agent’s
renunciation or performance at any time.
Usually, it is connected with loss of trust
between the parties. The principal, howe-
ver, cannot terminate agency unilaterally
without any justifiable cause, since it
would be against the fiduciary character
of agency relationships. Thus, the notice
of revocation must be brought to the agent
in order to show that he is not authorized
anymore to act on the principal’s behalf
[11]. In general, the notice need not to be
formal, actual notice from the principal or
the agent inferred from a written or oral
communication or the circumstances will
be enough.

Where the agency is commercial agency
and the contract is concluded for an
indefinite period and falls within the scope
of the Regulation 15. (1) defines that the
notice period must be not less than:

1 month for the first year of the cont-
ract;

2 months for the second year commen-
ced; and

3 months for the third year commenced
and for the subsequent years [9,
reg. 15 (1)].

All other commercial agency contract
can be terminated on reasonable notice
[12]. What constitutes a reasonable notice
period will depend on the circumstances of
each case, having regard to the facts in
existence at the time notice was given, not
at the time when the contract was entered
into [13]. The courts usually apply the
requirement of «reasonable time» in its
common sense: «time during which the
authority continues is determined by the
nature of the act specifically authorized,
the formality of the authorization, the
likelihood of changes in the purposes of
the principal and other factors» [14]. The
burden of proving the termination or
revocation of an agency rests on the party
asserting it.

Same terms for adequate termination
notices are provided in French Commercial
Code (article L 134-11) and secs. 87, 87
a—c, 89 b of the German Commercial Code
(«HGB»). HGB only adds one more
6-months’ notice period for contracts that
were concluded more than 5 years ago (art.
89 HGB) [15].

It is noteworthy that the provisions of
article L 442-6-I-5 of the French
Commercial Code, which provides longer
terms for the notification, are not
applicable to agency agreements [16].

Civil Code of Ukraine 16.01.2003 [17]
(hereinafter CCU) defines, however,
general one-month term for notifying the
other party about the termination of
agency relationship, unless the longer
term is not specified in the contract. This
provision reveals a fundamental principle
of contract law as freedom of contract
where parties to the contract are free to
choose the most optimal option for them to
do that [18]. One exception is provided for
commercial agency where the principal
shall be entitled to refuse from the agency
agreement without any preliminary
notification in the event of agent’s
termination as a legal person (p. 2 art.
1008 CCU).

In general, for the authority to be
terminated, a revocation by the principal
does not require to be accepted by the
agent. Still, in cases where the revocation
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is in breach by the principal, the agent’s
accept may be required [19, 655; 18].

It also should be stressed that the third
party may still rely on the agent’s
apparent authority or previous course of
dealing before receiving a notice of
revocation, even where the revocation is
accepted by the agent [20]. Therefore,
notice of revocation of an agent’s power
should be given to the third party as soon
as possible.

A major exception to the principal’s
power of revocation occurs when the agent
possesses «authority coupled with an
interest.» This means that the agent has
part ownership in something that is to be
disposed of and has power to dispose of his
principal’s remaining interest in this
thing [1]. Such a power is considered
irrevocable and requires either legal or
equitable title. A power coupled with an
interest will survive upon the agent’s
death.

Regarding the moment of termination
of the agent’s authority, there is a
long-lasting discussion where two views
are prevailing. According to the first one,
unless the agency is one coupled with an
interest, it will terminate on the death of
the principal or the liquidation of a legal
person, notwithstanding the fact that the
agent and third person are ignorant of the
fact. This position is supported by the
English law, where the authority is
extremely limited. Restatement, Third of
Agency [20, art. 3.07], however, takes the
view that if the third person dealing with
the agent acts in good faith and in
ignorance of the principal’s death, the
revocation of the agency on the death of
the principal takes effect only from the
time that the agent knows of such death,
by whatever means [23]. This approach
seems to be more logical as it is more
oriented on the protection of agent’s and
third party’s interests.

However, Ukrainian legislator in sec. 6
p. 1 of article 248 of the CCU supports the
third view: «in the event of death of a
principal, an agent shall preserve its
authority under power of attorney for
conducting urgent affairs or such actions

nonfulfillment of which may result in
losses» [17, art. 248]. This may also be
logical to make analogy to sec.7 p. 1 of
article 248 with cases of the recognition of
the principal incapable, missing or the
declaration of him or her to be deceased.
In all other cases, agency relations should
terminate automatically with the prin-
cipal’s death.

As far as the question of conferral or
withdrawal of authority is the power of
principal, a renunciation by the agent does
not terminate his authority, unless the
principal agrees to it [2, 648].

An agent is able to terminate his
authority in two ways: after a particular
task or a specific purpose is accomplished,
or by renunciation. Agent may renounce
the agency relationship by expressly
notifying the principal, either orally or in
writing. Unilateral termination of the
agency by agent before he has fulfilled his
obligations or acting against the
principal’s instructions will amount to the
breach of agency agreement, and,
consequently, to the liability to pay
damages for loss suffered by the principal.

Since the scope of authority is defined
in the power of attorney, which is issued
by the principal to the agent, the
expiration of the term of power of
attorney can also be a reason for
termination of agency relationship.

Under Ukrainian law, there is no strict
requirement for parties to the agency
relationship to define the period of
validity of the power of attorney.
However, in Appendices, 10—15 to the
Order of the Ministry of Justice of
Ukraine dated 31.10.2006 No. 83/5 [24],
the term of validity of the power of
attorney is provided. Therefore,
notwithstanding of the discretion
provided to the parties, traditionally the
term of validity of the power of attorney is
still mentioned. If this term is not
specified, the power of attorney shall
remain valid until the moment of its
cancellation or termination on other
grounds stipulated in Art. 248 of the CCU
[17], or with the termination of the
contract, on the basis of which it was
issued.
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However, if the term is not specified in
the contract but is mentioned in the power
of attorney, the latter should be taken into
account. Power of attorney is primarily
addressed to third parties, and is aimed to
notify them on the existence of the
agency, therefore, in case of conflict, it
should enjoy the priority in resolving
disputes and restoration of the violated
rights.

Power of attorney is always revocable if
the principal leaves such a right. After the
revocation of the power of attorney, the
agent can no longer act on the principal’s
behalf. In case, the principal decides to
revoke the power of attorney, he is obliged
to notify the agent and third parties with
whom this agent was transacting on the
principal’s behalf. A counter duty of the
agent is to return the power of attorney as
soon as he learnt about its revocation [25,
278].

The agent, in his turn, may waive his
powers defined in the power of attorney, if
he finds out the impossibility to perform
his duties. However, there are certain
limitations on such a refusal. Thus, the
agent cannot refuse to act if these actions
were urgent or aimed at preventing the
damage to the principal or third parties;
otherwise, he may be liable for the losses
incurred by the principal under parts 2, 3
of article 250 of the CCU [17]. Similar to
the principal’s duty to inform about
revocation, the agent is also obliged to
inform his principal by the way of notice.

Nevertheless, not always powers of
attorney are so easy to revoke. Irrevocable
powers of attorney may rarely be issued,
which cannot be unilaterally revoked by
the principal in future. A power of
attorney is considered to be irrevocable
when it is coupled with an interest, or is
given as security for the payment other
than compensation for performing
actions, or as security for the performance
of some act of value. A power of attorney
can be made irrevocable if the document
includes a provision that specifically
states that the principal gives up the right
of revocation or, otherwise indicates that
the power is irrevocable.

Sometimes, the principal may benefit
from granting such type of power of
attorney. In case when the principal
conferred exclusive authority to the agent
that limits his liability in case the agent
exceeded his powers. This leads to
impossibility of arising of apparent
authority.

The scope of irrevocable powers of
attorney is usually limited. They may be
granted in respect of a real estate and be
limited to a specific state of a county, in
respect of securities or shares may be
limited to specific kind of transactions or
to the current meeting or any other
occasion, after which it expires. In court
proceedings, these powers of attorney are
used in guardianship or conservator cases
where the guardian or conservator resides
out of state. This prevents numerous
delays caused by absence of a person or
important court documents.

Until the expiration date of the power
of attorney, it cannot be revoked unless
both the principal and agent agree to
revocation. If no expiration date is
mentioned, the power lasts until the
principal’s death. Nevertheless, in certain
cases irrevocable powers of attorney can be
revoked. Principal is able to revoke it
unilaterally when an agent abuses his
powers by acting against the principal’s
interests. In addition, the court often
looks at the parties’ intention to make it
irrevocable.

In respect of commercial agency, the
new Law of Ukraine «On Limited Liability
and Additional Liability Companies»
(hereinafter Law) was adopted on the 6th of
February 2018. The Law has become
effective since 17th of June 2018 and,
despite all amendments, it deals with
irrevocable powers of attorney that are
new for commercial agency.

Provision regarding irrevocable power
of attorney is set in the article 8 of the
Law, which grants shareholders the right
to issue powers of attorney that cannot be
revoked during the year from the date of
its issuing. Its purpose is the performance
or enforcement of obligations of parti-
cipants as parties to a corporate agree-
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ment, the subject of which are the rights
to a share in the authorized capital or the
powers of the participants. Such
obligations under a corporate agreement
may include the duty to participate in the
general meeting or, other forms of
decision-making [26, art. 8].

However, there is a view that
irrevocability of the power of attorney
itself contradicts the fiduciary character
of agency relationship, since it forbids the
principal to terminate the agency at the
moment of losing either the trust to the
agent, or the interest of continuing agency
in general. This may cause many problems
because the principal will stay liable for
the actions performed on his behalf by the
agent. On the other hand, irrevocable
power of attorney itself contradicts the
principal’s interests, since preserves the
agent’s authority notwithstanding of the
principal’s will, which is also contrary to
the nature of these relations based on
trust.

However, the Law also prevents the
abuse of an irrevocable power of attorney
in part 3 of article 8, according to which,
in case of violation of the rights and
interests of the principal, the agent is
obliged to stop to use the irrevocable
power of attorney and to refuse from it. In
addition, in case of a conflict, an
irrevocable power of attorney may be
canceled by the court, but the burden of
proof of the violation will be on asserting
party.

In general, the Law has many
contradictions on this issue and this, for
sure, will lead to numerous lawsuits to
cancel the irrevocable power of attorney in
future. Therefore, the shareholders in
Ukraine shall consider issuing of
irrevocable powers of attorney more
carefully in order to avoid numerous
violations of their rights.

Nevertheless, it must be understood
that irrevocable powers of attorney does
not necessarily means that agency is
irrevocable too. Agency can be claimed
irrevocable when its existence is coupled
with the agent’s or third party’s interest
who are acting in order to achieve the
object of the arrangement.

The basic view on irrevocable agencies
derived from the rule stated in Walsh
v. Whitcomb in 1797 [27] and Smart
v. Sandars in 1848 [28] states that the
authority is irrevocable where it
accompanies a security or proprietary
interest and is a part or a means of
protecting it. Such an agency will be
irrevocable during the existence of such
security or interest.

The latest UK case law in the case of
Bailey v Angove’s Pty Ltd heard in the UK
Supreme Court has confirmed the general
rule: «an irrevocable agency will only be
created in exceptional circumstances:
there must be a specific agreement that
the agent’s authority is irrevocable and
the authority must be given with the
intention of securing an interest of the
agent, being either a proprietary interest
(for example, a power of attorney given to
enable the holder of the equitable interest
to perfect it) or a liability (generally in
debt) owed to him personally». In either
case, the agent’s authority will be
irrevocable while the interest subsists
[10].

This case is particularly helpful to
insolvency practitioners as it clarifies the
circumstances in which a constructive
trust could arise. In the light of this case,
commercial lawyers are now likely to be
reviewing the drafting of termination
clauses in agency agreements, knowing
that persuading the court that a
constructive trust exists based on
imminent insolvency is likely to be
difficult [29].

For such type of agency the explicit
object is needed to secure the particular
interest or to confer some benefit to the
agent. However, the sole possibility that
the agent may suffer prejudice or lose
commission will not make the agency
irrevocable. For example, the fact that the
agent was employed at a fixed salary to
sell goods has no reference to any special
interest, even though his employment
confers a benefit upon him [30].

In addition, agency cannot be easily
terminated where a durable power of
attorney was issued. Traditionally, a
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power of attorney would be canceled in
four situations: (1) if the party
specifically revokes it, (2) if it has
expiration date, (3) in case of death, or (4)
in case of mental incompetence. There is a
widespread misconception that durable
power of attorney survives death. This is
not true, since all powers of attorney
terminate in case of principal’s death.
Regarding the specific nature, it
continues to be valid after mental
incompetency but not death.

Durable Powers of Attorney are unique
types of agency creations and each state
has specific laws limiting their scope and
effect. Since 2007, the Mental Capacity
Act 2005 had changed the previous
Enduring Powers of Attorney Act 1985,
which granted the limited authority to
donee to act in respect of the donor’s
personal welfare and other affairs.
Moreover, it required two separate
documents, one for each power, stated in
prescribed form [31]. The 2005 Act allows
the person to act even without such a
document, if he acts reasonably in the
principal’s interests [32, ss. 5, 6]. The
agent will be even entitled to pledge such
principal’s credit, use his money and
obtain reimbursement [32, s. 8].

However, this does not mean that the
agent will get unlimited authority without
any documents. Authority of such agents
is usually stated in durable powers of
attorney and the donor has to sign the
«certificate of capacity» which proves that
he acts voluntary and understands the
purpose of the document; the power has to
be registered and the court may control
the way the powers are exercised [32,
ss. 22—23]. This includes express
mentioning in the agency agreement or in
the power of attorney: «This power of
attorney shall not be affected by my
subsequent disability, incapacity, or
incompetence.» Durable power of attorney
may become effective either from the
moment the principal becomes mentally
incapable, or some other moment properly
defined in the document.

Usually when the agency is terminated,
the principal usually a considerable

benefit from the developed clientele, but
the agent suffers considerable loss of
commission. When the termination is
wrongful, the parties to agency
relationship may be entitled to
compensation or other types of remedies.

Agent may be held liable for
non-fulfillment of the duties assigned to
him by law or contract in connection with
the renunciation of agency relationship.
The principal would be liable for the
breach of the express or implied terms of
an agency contract, or other contractual
promises by terminating the agent’s
authority [2, 675].

Under Ukrainian civil doctrine,
remedies for wrongful agency termination
are defined in part 4 of article 250 of the
CCU. Civil Code mentions only agent’s
liability for failure to comply with the
requirements to notify the principal about
the refusal to act on his behalf. Such agent
would be obliged to pay damages to the
principal in accordance with the rules of
article 22 of the CCU. Nevertheless,
awarding damages does not exclude the
possibility of bringing the agent to civil
liability for violation of the obligation
according to the article 611 of the CCU.
However, for the civil liability to arise, all
elements of the civil law offense are
required, namely: wrongful conduct,
damage, causal link between the agent’s
wrongful conduct and losses and fault. In
the absence of at least one of these
elements, civil liability would not occur
[25, 279].

Where the agent is an employee, he may
be subject to disciplinary liability under
the provisions of employment law. The
event of non-fulfillment of the agent’s
duties under the employment contract or
unfair dismissal may serve the ground for
such liability to arise. Under English law
damages will also be available.

Where the dismissed agent was a
commercial agent, provisions of a special
statutory instrument are applied. This
special instrument is the Commercial
Agents (Council Directive) Regulations
1993 [9] that are aimed to provide a
mechanism of protection for commercial

27

5–6/2018

ÖÈÂ²ËÜÍÅ ÏÐÀÂÎ



agents from dishonest principals by
providing them with compensation for the
termination of commercial agency [33].

Where the unlawful termination of
commercial agency took place (e. g.
principal did not observe a statutory
notice period), the indemnity will be
awarded. This is usually a fixed sum,
which is based on the agent’s commission
that he received during the twelve months
preceding the termination. Instead of this
fixed indemnity, the commercial agent
may also claim the actual loss suffered
that has to be proved.

In case, the termination was lawful and
the appropriate notice period was
observed, the principal may owe ‘clientele
indemnity’ or ‘goodwill indemnity’ to the
commercial agent. This remedy amounts
to a maximum of one-year commission for
the past five years. For the relationships
that lasted less than 5 years, the amount
of remedy would be calculated on the basis
of the actual contract duration (art 89 b
(2) HGB).

In French law, however, the
termination payment is often assessed to
two years’ commissions, which might be a
substantial amount. This is not an
absolute rule, since the indemnity reflects
the amount of damages suffered, in
particular the loss of clientele linked to
the products or services supplied by the
principal, which may fluctuate a lot [16].

According to article 89 b (1) HGB the
compensation may be awarded to
commercial agent in several cases [15]:

(i) if the commercial agent has
significantly increased the volume of
principal’s business and the latter
continues to get substantial benefits from
it;

(ii) agent’s loss of commission
payments where the the commercial agent
has to demonstrate in detail possible profit
from follow-up orders of regular
customers which he would have received in
case the agency have not been terminated.

(iii) if the payment of this indemnity is
equitable in regard to all the circum-
stances.

However, such compensation if only

available where the termination occurs
without any fault of the agent and at the
initiative of the principal.

Under Ukrainian law, in art. 1009 CCU,
the agent is also entitled to reimbursement
of expenses incurred in connection with
the agency fulfillment and to payment of a
fee pro rata to the work performed by the
agent. This provision shall not ally to
cases when the agent performed work
after he learned or could learn about the
agency agreement termination [17].

So, basically, Ukrainian civil doctrine
grants the right to compensation of only
real losses to the agent in case when the
contract has been fully executed. For this
reason, there is a suggestion to introduce
an amendment to the article 1009 of CCU
and include the possibility for the
commercial agent to get a compensation
also for the lost profit as is it seen on the
example of European law.

Summarizing, termination of agency
relationships plays an important role
under the doctrine of agency, since it
involves many parties who may suffer a
big economic or other loss in case of a
wrongful termination. Once the agency is
contractual, it can easily be terminated
and parties are free to release one another
from their obligations in case of a proper
completion of the transaction for which
the agency was created. Both principal and
agent may provide a termination with the
statutory notice periods observed,
otherwise, wrongful termination would
take place. When the termination is
wrongful, the parties to agency rela-
tionship may be entitled to compensation
or other types of remedies.

Since the scope of authority is defined
in the power of attorney, which is usually
revocable if the principal leaves such a
right. The agent may waive his powers if
he finds out the impossibility to perform
his duties. However, some powers of
attorney may be irrevocable and limited to
a specific purpose, until that time, the
parties agree it to terminate.

In Ukraine with irrevocable powers of
attorney in commercial deals the new Law
«On Limited Liability and Additional

28

5–6/2018

ÖÈÂ²ËÜÍÅ ÏÐÀÂÎ



Liability Companies» which is new for
commercial agency. This amendment
received different feedbacks form
scientists and practitioners, who regard
irrevocable powers of attorney as such
that contradict the fiduciary character of
agency relationship, since it forbids the
principal to terminate the agency at the
moment of losing either the trust to the

agent, or the interest of continuing agency
in general.

Nevertheless, irrevocable powers of
attorney have nothing to do with
irrevocable agency in general. Agency can
be claimed irrevocable when its existence
is coupled with the agent’s or third party’s
interest who are acting in order to achieve
the object of the arrangement.
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Ïîõîäóí Þëèÿ Îëåãîâíà. Ïðåêðàùåíèå äîãîâîðíîãî ïðåäñòàâèòåëüñòâà ïî äåé-
ñòâèþ ñòîðîí: ñðàâíèòåëüíûé àñïåêò.
Ñòàòüÿ ïîñâÿùåíà îïðåäåëåíèþ þðèäè÷åñêèõ ïðîáëåì, âûçâàííûõ ïðåêðàùåíèåì ïðåä-
ñòàâèòåëüñêèõ îòíîøåíèé ñ ñðàâíèòåëüíîé òî÷êè çðåíèÿ. Ñ îêîí÷àíèåì ïðåäñòàâè-
òåëüñòâà, ïðåêðàùàþòñÿ è ïîëíîìî÷èÿ, ïðåäîñòàâëåííûå ïðåäñòàâèòåëþ, ïîýòîìó
áîëüøèíñòâî ïðîáëåì âîçíèêàåò, êîãäà áûëè îòîçâàíû ôàêòè÷åñêèå, íî íå ÿâíûå ïîë-
íîìî÷èÿ. Â òàêèõ ñëó÷àÿõ ïðåäñòàâèòåëü âñå åùå ìîæåò âëèÿòü íà ïðàâîâîå ïîëîæå-
íèå ëèöà, êîòîðîå îí ïðåäñòàâëÿåò. Ïîýòîìó âñåãäà ñóùåñòâóåò ðèñê òîãî, ÷òî ïðåä-
ñòàâèòåëü äåéñòâóåò áåç íàäëåæàùèõ ïîëíîìî÷èé, è ýòè äåéñòâèÿ áóäóò òðåáîâàòü
ïîñëåäóþùåãî îäîáðåíèÿ ñî ñòîðîíû ïðåäñòàâëÿåìîãî. Öåëü èññëåäîâàíèÿ çàêëþ÷àåòñÿ
â îïðåäåëåíèè ñïåöèôèêè ïðåêðàùåíèÿ äîãîâîðíîãî ïðåäñòàâèòåëüñòâà. Îñîáîå âíèìà-
íèå óäåëÿåòñÿ áåçîòçûâíîé äîâåðåííîñòè êàê îñîáîé ôîðìå îáúåêòèâèçàöèè ïîëíîìî-
÷èé ïðåäñòàâèòåëÿ.
Êëþ÷åâûå ñëîâà: äîãîâîðíîå ïðåäñòàâèòåëüñòâî, ïðåêðàùåíèå ïîëíîìî÷èé, ïðåêðàùå-
íèå ïðåäñòàâèòåëüñòâà ïî äåéñòâèþ ñòîðîí, áåçîòçûâíàÿ äîâåðåííîñòü.

Ïîõîäóí Þë³ÿ Îëåã³âíà. Ïðèïèíåííÿ äîãîâ³ðíîãî ïðåäñòàâíèöòâà çà ä³ÿìè ñòîð³í:
ïîð³âíÿëüíèé àñïåêò.
Ç îãëÿäó íà ñó÷àñí³ êîìåðö³éí³ â³äíîñèíè, ïðèïèíåííÿ â³äíîñèí ïðåäñòàâíèöòâà º ¿õ íå-
â³ä’ºìíîþ ÷àñòèíîþ, îñê³ëüêè âïëèâàº íà ìîæëèâ³ñòü ïðåäñòàâíèêà âïëèâàòè íà ïðà-
âîâå ñòàíîâèùå îñîáè, ÿêó â³í ïðåäñòàâëÿº. Ó ñòàòò³ côîðìóëüîâàí³ âàæëèâ³ ïèòàííÿ
ùîäî ìîìåíòó ïðèïèíåííÿ ïîâíîâàæåííÿ ïðåäñòàâíèêà òà ïðåäñòàâíèöòâà â ö³ëîìó.
Çíà÷åííÿ ³íñòèòóòó ïðåäñòàâíèöòâà äåùî íåäîîö³íþºòüñÿ öèâ³ëüíèì çàêîíîäàâ-
ñòâîì Óêðà¿íè. Í³ Öèâ³ëüíèé êîäåêñ Óêðà¿íè â³ä 16.01.2003 ð., í³ äîêòðèíà íå ïðîâà-
äÿòü êîìïëåêñíîãî ðåãóëþâàííÿ ïèòàíü ïðèïèíåííÿ êîìåðö³éíîãî ïðåäñòàâíèöòâà, à
íàÿâí³ íîðìè òà äîñë³äæåííÿ â îñíîâíîìó ñòîñóþòüñÿ ðåãóëþâàííÿ äîâ³ðåíîñò³. Ñàìå
öèì îáóìîâëåíà àêòóàëüí³ñòü ïðîâåäåííÿ ïîä³áíèõ òåîðåòè÷íèõ äîñë³äæåíü.
Îñê³ëüêè ç ïðèïèíåííÿì ïðåäñòàâíèöòâà, ïðèïèíÿþòüñÿ ³ ïîâíîâàæåííÿ, íàäàí³ ïðåä-
ñòàâíèêó, òî ìåòîþ äîñë³äæåííÿ º äîñë³äæåííÿ ñèòóàö³¿, êîëè áóëî â³äêëèêàíî ôàê-
òè÷íå, àëå íå ÿâíå ïîâíîâàæåííÿ. Ó òàêèõ âèïàäêàõ ïðåäñòàâíèê âñå ùå ìîæå âïëèâà-
òè íà ïðàâîâå ñòàíîâèùå îñîáè, ÿêó â³í ïðåäñòàâëÿº. Òîìó çàâæäè ³ñíóº ðèçèê òîãî, ùî
ïðåäñòàâíèê ä³º áåç íàëåæíèõ ïîâíîâàæåíü, ³ ö³ ä³¿ áóäóòü âèìàãàòè ïîäàëüøîãî ñõâà-
ëåííÿ ç áîêó îñîáè, ÿêó ïðåäñòàâëÿþòü.
Ñòàòòÿ ïðèñâÿ÷åíà âèçíà÷åííþ ñïåöèô³êè ïðèïèíåííÿ äîãîâ³ðíîãî ïðåäñòàâíèöòâà
çã³äíî ³ç çàêîíîäàâñòâîì ð³çíèõ ïðàâîâèõ ñèñòåì òà éîãî ñï³ââ³äíîøåííÿ ³ç â³ò÷èçíÿ-
íèì çàêîíîäàâñòâîì, çàäëÿ çàáåçïå÷åííÿ ìîæëèâîñò³ ïîâíî¿ ðåàë³çàö³¿ àãåíòñüêèõ â³ä-
íîñèí.
Îñîáëèâà óâàãà ïðèä³ëÿºòüñÿ îäíîñòîðîíí³é â³äìîâ³ â³ä äîãîâîðó ïðî ïðåäñòàâíèöòâî
ïðåäñòàâíèêà àáî îñîáè, ÿêó â³í ïðåäñòàâëÿº; ñêàñóâàííÿ äîâ³ðåíîñò³ îñîáîþ, ÿêà ¿¿ âè-
äàëà àáî â³äìîâ³ ïðåäñòàâíèêà â³ä â÷èíåííÿ ä³é, ÿê³ áóëè âèçíà÷åí³ â äîâ³ðåíîñò³.
Äîñë³äæåííÿ òàêîãî âèäó ïðèïèíåííÿ â³äíîñèí ïðåäñòàâíèöòâà º âàðòèì óâàãè, îñê³ëü-
êè îäíîñòîðîííÿ â³äìîâà â³ä äîãîâîðó íå ìîæå áóòè ñàìîñò³éíîþ ï³äñòàâîþ ³, çà â³äñóò-
íîñò³ ñïåö³àëüíî âèçíà÷åíèõ çàêîíîì îáñòàâèí, º í³ê÷åìíîþ. Öå îáóìîâëåíî ô³äóö³àð-
íèì õàðàêòåðîì ïðåäñòàâíèöòâà, ùî ïîêëèêàíå çàõèùàòè ïðàâà òà ³íòåðåñè óñ³õ
ó÷àñíèê³â äàíèõ â³äíîñèí.
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Öå ï³äòâåðäæóºòüñÿ ³ ó ïðîöåäóð³ ïðîâàäæåííÿ òàêî¿ â³äìîâè, îñê³ëüêè ñòîðîíè çîáî-
â’ÿçàí³ ïîâ³äîìèòè îäèí îäíîãî ïðî â³äìîâó â³ä äîãîâîðó ó âñòàíîâëåíèé ñòðîê òà äî-
òðèìàòèñÿ ôîðìè òàêîãî ïîâ³äîìëåííÿ.
Îñîáëèâà óâàãà òàêîæ ïðèä³ëÿºòüñÿ áåçâ³äêëè÷íèì äîâ³ðåíîñòÿì ÿê îñîáëèâ³é ôîðì³
îá’ºêòèâ³çàö³¿ ïîâíîâàæåíü êîìåðö³éíîãî ïðåäñòàâíèêà, ÿê³ áóëè çàïðîâàäæåí³ çàêîíîì
Óêðà¿íè â³ä 06.02.2018 ð. ¹ 2275-VIII «Ïðî òîâàðèñòâà ç îáìåæåíîþ òà äîäàòêîâîþ
â³äïîâ³äàëüí³ñòþ».
Ñêëàäí³ñòü òàêîãî òèïó äîâ³ðåíîñòåé ïîëÿãàº ó íåìîæëèâîñò³ ïðèíöèïàëà ó áóäü-ÿêèé
ìîìåíò ïðèïèíèòè â³äíîñèíè ç ïðåäñòàâíèêîì. Ñàìå òîìó âæå ñàìà áåçâ³äêëè÷í³ñòü
ñóïåðå÷èòü ïðèíöèïó ô³äóö³àðíîñò³ â³äíîñèí ïðåäñòàâíèöòâà, ùî çàñíîâàí³ íà äîâ³ð³
ì³æ ñòîðîíàìè, îñê³ëüêè íàâ³òü â óìîâàõ êîíôë³êòó ïðèíöèïàë çìóøåíèé áóäå çáåð³ãà-
òè â³äíîñèíè ç ïðåäñòàâíèêîì ÷èííèìè.
Òàêîæ ó äîñë³äæåíí³ ïîðóøóºòüñÿ ïèòàííÿ áåçâ³äêëè÷íèõ â³äíîñèí ïðåäñòàâíèöòâà
âçàãàë³, ³ óâàãà àêöåíòóºòüñÿ íà òîìó, ùî áåçâ³äêëè÷í³ äîâ³ðåíîñò³ òà áåçâ³äêëè÷í³ â³ä-
íîñèíè ïðåäñòàâíèöòâà — öå ð³çí³ ðå÷³ ³ íå çàëåæàòü îäíå â³ä îäíîãî. Ïðåäñòàâíèöòâî
ìîæå íàçèâàòèñÿ áåçâ³äêëè÷íèì ó ðàç³, ÿêùî éîãî ³ñíóâàííÿ çàáåçïå÷óºòüñÿ ³ñíóâàííÿì
ìàòåð³àëüíîãî ³íòåðåñó ïðåäñòàâíèêà àáî ìîæëèâ³ñòþ íàñòàííÿ â³äïîâ³äàëüíîñò³ (ÿê
ïðàâèëî, çàáîðãîâàíîñò³), ùî íàëåæèòü éîìó îñîáèñòî.
Äàíà ñòàòòÿ ïðèñâÿ÷åíà êîìïëåêñíîìó àíàë³çó ïðèïèíåííÿ äîãîâ³ðíîãî ïðåäñòàâíèö-
òâà ÿê ó êîíòèíåíòàëüíèõ, òàê ³ â ñèñòåìàõ çàãàëüíîãî ïðàâà òà ïîêëèêàíà âíåñòè
ïðîïîçèö³¿ ùîäî âäîñêîíàëåííÿ ïðàâîâîãî ðåãóëþâàííÿ ïðåäñòàâíèöüêèõ â³äíîñèí â
Óêðà¿í³, øëÿõîì âïðîâàäæåííÿ çàêîðäîííîãî äîñâ³äó ó â³ò÷èçíÿíå çàêîíîäàâñòâî.
Àíàë³ç ïîëîæåíü, ùî ðåãóëþþòü â³äíîñèíè ïðåäñòàâíèöòâà â ñó÷àñíèõ ì³æíàðîäíèõ òà
ìîäåëüíèõ àêòàõ, äîçâîëèâ çðîáèòè âèñíîâîê, ùî ó â³ò÷èçíÿíîìó çàêîíîäàâñòâ³ âñå ùå
íåìàº àäåêâàòíîãî âèçíà÷åííÿ «ÿâíîãî» ïîâíîâàæåííÿ ïðåäñòàâíèêà òà ìîìåíòó éîãî
âèíèêíåííÿ ó âèïàäêó ïðèïèíåííÿ ïðàâîâ³äíîñèí ïðåäñòàâíèöòâà, à òàêîæ â³äñóòí³
íàëåæí³ çàñîáè ïðèòÿãíåííÿ äî â³äïîâ³äàëüíîñò³ ñòîðîíè, ùî â÷èíèëà íåíàëåæíå ïðè-
ïèíåííÿ ïðàâîâ³äíîñèí ïðåäñòàâíèöòâà.
Ñàìå òîìó äàíà ñòàòòÿ ïðèñâÿ÷åíà âèçíà÷åííþ þðèäè÷íèõ ïðîáëåì, âèêëèêàíèõ ïðè-
ïèíåííÿì ïðåäñòàâíèöüêèõ â³äíîñèí ç ïîð³âíÿëüíî¿ òî÷êè çîðó òà ðîçðîáö³ çàñîá³â äëÿ
ïîäàëüøîãî ³ìïëåìåíòóâàííÿ ³íîçåìíîãî äîñâ³äó â óêðà¿íñüêå çàêîíîäàâñòâî.
Êëþ÷îâ³ ñëîâà: äîãîâ³ðíå ïðåäñòàâíèöòâî, ïðèïèíåííÿ ïîâíîâàæåíü, ïðèïèíåííÿ ïðåä-
ñòàâíèöòâà çà ä³ºþ ñòîð³í, áåçâ³äêëè÷íà äîâ³ðåí³ñòü.
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Ì. ². Áîðòóí,
êàíäèäàò þðèäè÷íèõ íàóê,
âèêëàäà÷ â³ää³ëó ï³äãîòîâêè ïðîêóðîð³â
ç íàãëÿäó çà äîäåðæàííÿì çàêîí³â îðãàíàìè,
ÿê³ ïðîâîäÿòü îïåðàòèâíî-ðîçøóêîâó ä³ÿëüí³ñòü,
ä³çíàííÿ òà äîñóäîâå ñë³äñòâî
Íàö³îíàëüíî¿ àêàäåì³¿ ïðîêóðàòóðè Óêðà¿íè

ÓÄÊ 343.1

ЗАБЕЗПЕЧЕННЯ ЕФЕКТИВНОСТІ
ДОСУДОВОГО РОЗСЛІДУВАННЯ

В КОНТЕКСТІ ОСТАННІХ ЗМІН ДО КПК УКРАЇНИ

Ðîçãëÿíóòî ïðàâîâó îñíîâó, ôîðìè òà îñîáëèâîñò³ âèçíà÷åííÿ åôåêòèâíîñò³ äîñóäîâîãî
ðîçñë³äóâàííÿ òà ñïîñîáè ¿¿ çàáåçïå÷åííÿ. Ìåòîþ äàíî¿ ñòàòò³ º äîñë³äæåííÿ òåîðå-
òè÷íèõ àñïåêò³â åôåêòèâíîñò³ äîñóäîâîãî ðîçñë³äóâàííÿ â êîíòåêñò³ îñòàíí³õ çì³í äî
ÊÏÊ Óêðà¿íè ÷åðåç ïðèçìó ôóíêö³îíàëüíèõ îñîáëèâîñòåé ïðîêóðîðà, ñë³ä÷îãî òà ñë³ä÷î-
ãî ñóää³.
Ïðîêóðîð ó êðèì³íàëüíîìó ïðîöåñ³ ïðåäñòàâëÿº îáâèíóâàëüíó âëàäó ç ï³äëåãëèìè éîìó
îïåðàòèâíèì ï³äðîçä³ëàìè ³ ñë³ä÷èìè, ÿê³ âèÿâëÿþòü ³ ðîçñë³äóþòü çëî÷èí òà ïîâ³äîì-
ëÿþòü ïðî ï³äîçðó ï³ä êîíòðîëåì ñë³ä÷îãî ñóää³. Ç³ çì³ñòó ñò. 290 ÊÏÊ Óêðà¿íè ñàìå
ïðîêóðîð, ÿêèé çä³éñíþº íàãëÿä ó ôîðì³ ïðîöåñóàëüíîãî êåð³âíèöòâà ó êðèì³íàëüíîìó
ïðîâàäæåíí³, âèçíà÷àº îáñÿã îáâèíóâà÷åííÿ, ÿêå â³í áóäå ï³äòðèìóâàòè ó ñóä³.
Ôîðìóºòüñÿ öå îáâèíóâà÷åííÿ íà ï³äñòàâ³ ôàêòè÷íèõ äàíèõ, ÿê³ ïðîêóðîð áóäå âèêîðèñ-
òîâóâàòè â ñóä³ ÿê äîêàçè.
Ñë³ä÷èé ï³ä ÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ çä³éñíþº óñåá³÷íå, ïîâíå ³ íåóïåðåäæåíå äîñë³-
äæåííÿ îáñòàâèí êðèì³íàëüíîãî ïðîâàäæåííÿ, âèÿâëåííÿ ÿê òèõ îáñòàâèí, ùî âèêðè-
âàþòü, òàê ³ òèõ, ùî âèïðàâäîâóþòü ï³äîçðþâàíîãî, îáâèíóâà÷åíîãî, à òàêîæ îáñòà-
âèí, ùî ïîì’ÿêøóþòü ÷è îáòÿæóþòü éîãî ïîêàðàííÿ, íàäàííÿ ¿ì íàëåæíî¿ ïðàâîâî¿
îö³íêè òà çàáåçïå÷åííÿ ïðèéíÿòòÿ çàêîííèõ ³ íåóïåðåäæåíèõ ïðîöåñóàëüíèõ ð³øåíü.
Îñíîâíèì ïðèçíà÷åííÿì ñë³ä÷îãî ñóää³ º çä³éñíåííÿ ñóäîâîãî çàõèñòó ïðàâ ³ çàêîííèõ ³í-
òåðåñ³â îñ³á, ÿê³ áåðóòü ó÷àñòü ó êðèì³íàëüíîìó ïðîöåñ³, òà çàáåçïå÷åííÿ çàêîííîñò³
ïðîâàäæåííÿ ó ñïðàâ³ íà äîñóäîâèõ ñòàä³ÿõ.
Ó õîä³ äîñë³äæåííÿ àâòîðîì çðîáëåíî âèñíîâîê, ùî áåç êîíöåïòóàëüíîãî âèð³øåííÿ îñ-
íîâíèõ çàñàä ïðàâîîõîðîííî¿ ä³ÿëüíîñò³ â ðàìêàõ ðîçñë³äóâàííÿ êðèì³íàëüíèõ ïðàâîïî-
ðóøåíü äîñòàòíüî ïðîáëåìàòè÷íèì âèãëÿäàº ïåðñïåêòèâà âèíàõîäó îïòèìàëüíî¿ ìîäå-
ë³ äîñóäîâîãî ðîçñë³äóâàííÿ â Óêðà¿í³, à îòæå, ³ âèçíà÷åííÿ ïîâíîâàæåíü îðãàí³â ñòî-
ðîíè îáâèíóâà÷åííÿ òà ñë³ä÷îãî ñóää³, ÿê³ âïëèâàþòü íà éîãî åôåêòèâí³ñòü.
Êëþ÷îâ³ ñëîâà: ñë³ä÷èé, ïðîêóðîð, ñë³ä÷èé ñóääÿ, ïðàâîîõîðîíí³ îðãàíè, åôåêòèâí³ñòü
äîñóäîâîãî ðîçñë³äóâàííÿ.

Äîñóäîâå ðîçñë³äóâàííÿ çëî÷èí³â º îä-
í³ºþ ³ç ñêëàäîâèõ êðèì³íàëüíî¿ þñòèö³¿,
ï³ä ÿêîþ ïðèéíÿòî ðîçóì³òè ö³ë³ñíèé
ïðàâîâèé ìåõàí³çì, ùî ïîêëèêàíèé çà-
áåçïå÷èòè ðåàë³çàö³þ ïðàâîñóääÿ [1].

Â³äïîâ³äíî äî Ïîëîæåííÿ ïðî îðãàíè
äîñóäîâîãî ðîçñë³äóâàííÿ Íàö³îíàëüíî¿
ïîë³ö³¿ Óêðà¿íè çàòâåðäæåíîãî íàêàçîì
ÌÂÑ Óêðà¿íè ¹ 570 â³ä 06.07.2017 ð.
«Ïðî îðãàí³çàö³þ ä³ÿëüíîñò³ îðãàí³â äî-
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ñóäîâîãî ðîçñë³äóâàííÿ Íàö³îíàëüíî¿ ïî-
ë³ö³¿ Óêðà¿íè» ä³ÿëüí³ñòü îðãàí³â äîñó-
äîâîãî ðîçñë³äóâàííÿ çä³éñíþºòüñÿ â³ä-
ïîâ³äíî äî ïðèíöèï³â âåðõîâåíñòâà ïðà-
âà, çàêîííîñò³, ð³âíîñò³ ïåðåä çàêîíîì ³
ñóäîì, ïîâàãè äî ëþäñüêî¿ ã³äíîñò³, çà-
áåçïå÷åííÿ ïðàâà íà ñâîáîäó òà îñîáèñòó
íåäîòîðêàíí³ñòü, íåäîòîðêàííîñò³ æèòëà
÷è ³íøîãî âîëîä³ííÿ îñîáè, òàºìíèö³
ñï³ëêóâàííÿ, íåâòðó÷àííÿ â ïðèâàòíå
æèòòÿ, íåäîòîðêàííîñò³ ïðàâà âëàñíîñò³,
ïðåçóìïö³¿ íåâèíóâàòîñò³ òà çàáåçïå÷åí-
íÿ äîâåäåíîñò³ âèíè, ñâîáîäè â³ä ñàìîâè-
êðèòòÿ òà ïðàâà íå ñâ³ä÷èòè ïðîòè áëèçü-
êèõ ðîäè÷³â òà ÷ëåí³â ñ³ì’¿, çàáîðîíè
äâ³÷³ ïðèòÿãóâàòè äî êðèì³íàëüíî¿ â³ä-
ïîâ³äàëüíîñò³ çà îäíå ³ òå ñàìå ïðàâîïî-
ðóøåííÿ, çàáåçïå÷åííÿ ïðàâà íà çàõèñò,
çìàãàëüíîñò³ ñòîð³í êðèì³íàëüíîãî ïðî-
âàäæåííÿ òà ñâîáîäè â ïîäàíí³ íèìè ñó-
äó ñâî¿õ äîêàç³â ³ ó äîâåäåíí³ ïåðåä ñó-
äîì ¿õ ïåðåêîíëèâîñò³, áåçïîñåðåäíîñò³
äîñë³äæåííÿ ïîêàçàíü, ðå÷åé ³ äîêóìåí-
ò³â, çàáåçïå÷åííÿ ïðàâà íà îñêàðæåííÿ
ïðîöåñóàëüíèõ ð³øåíü, ä³é ÷è áåçä³ÿëü-
íîñò³, ïóáë³÷íîñò³, äèñïîçèòèâíîñò³, ðî-
çóìíîñò³ ñòðîê³â äîñóäîâîãî ðîçñë³äóâàí-
íÿ. Çã³äíî ç çàçíà÷åíèì Ïîëîæåííÿì íà
îðãàíè äîñóäîâîãî ðîçñë³äóâàííÿ ïîêëà-
äàþòüñÿ òàê³ çàâäàííÿ:

1) çàõèñò îñîáè, ñóñï³ëüñòâà òà äåðæà-
âè â³ä êðèì³íàëüíèõ ïðàâîïîðóøåíü;

2) îõîðîíà ïðàâ, ñâîáîä òà çàêîííèõ
³íòåðåñ³â ó÷àñíèê³â êðèì³íàëüíîãî ïðî-
âàäæåííÿ;

3) çàáåçïå÷åííÿ øâèäêîãî, ïîâíîãî òà
íåóïåðåäæåíîãî ðîçñë³äóâàííÿ êðèì³-
íàëüíèõ ïðàâîïîðóøåíü, â³äíåñåíèõ äî
ï³äñë³äíîñò³ ñë³ä÷èõ îðãàí³â Íàö³îíàëü-
íî¿ ïîë³ö³¿;

4) çàáåçïå÷åííÿ â³äøêîäóâàííÿ ô³çè÷-
íèì ³ þðèäè÷íèì îñîáàì øêîäè, çàïî-
ä³ÿíî¿ êðèì³íàëüíèìè ïðàâîïîðóøåííÿ-
ìè;

5) âèÿâëåííÿ ïðè÷èí ³ óìîâ, ÿê³ ñïðè-
ÿþòü ó÷èíåííþ êðèì³íàëüíèõ ïðàâîïî-
ðóøåíü, ³ âæèòòÿ ÷åðåç â³äïîâ³äí³ îðãà-
íè çàõîä³â ùîäî ¿õ óñóíåííÿ.

Îðãàíè äîñóäîâîãî ðîçñë³äóâàííÿ çî-
áîâ’ÿçàí³ çàñòîñîâóâàòè âñ³ ïåðåäáà÷åí³
çàêîíîäàâñòâîì çàõîäè äëÿ çàáåçïå÷åííÿ
åôåêòèâíîñò³ äîñóäîâîãî ðîçñë³äóâàííÿ.

Íà íàø ïîãëÿä, âèùåïåðåðàõîâàí³ çàâ-
äàííÿ ïîêëàäàþòüñÿ ³ íà ³íø³ îðãàíè
äîñóäîâîãî ðîçñë³äóâàííÿ, ïåðåðàõîâàí³
â ñò. 38 ÊÏÊ Óêðà¿íè. Êð³ì òîãî, ¿õ
ä³ÿëüí³ñòü ïîâèííà áóòè åôåêòèâíîþ.

Ðÿä íàóêîâö³â ïðè âèçíà÷åíí³ ïîíÿò-
òÿ åôåêòèâíîñò³ ñòîñîâíî êðèì³íàëüíîãî
ïðîöåñó ïðîïîíóþòü âðàõîâóâàòè, ùî âî-
íî º ïðèâàòíèì (îñîáëèâèì) ùîäî çàãàëü-
íîâèçíàíîãî ïîíÿòòÿ åôåêòèâíîñò³, ï³ä
ÿêèì ðîçóì³þòü âëàñòèâ³ñòü ÷îãî-íåáóäü,
ÿêà âèçíà÷àºòüñÿ çíà÷åííÿì ñëîâà
«åôåêòèâíèé», òîáòî òàêèé, ùî äàº ïåâ-
íèé åôåêò — ðåçóëüòàò ÿêèõ-íåáóäü ä³é,
ä³ÿëüíîñò³, àëå íå áóäü-ÿêèé, à ïîòð³á-
íèé äàíîìó âèäó ä³ÿëüíîñò³ ðåçóëüòàò.
Òàêèì ðåçóëüòàòîì âèñòóïàº âèçíà÷åíà
ìåòà êðèì³íàëüíîãî ïåðåñë³äóâàííÿ.

Òîìó åôåêòèâí³ñòü ìîæíà ðîçãëÿäàòè
ÿê ñï³ââ³äíîøåííÿ ìåòè ³ ðåçóëüòàòó:
ìåòà — ö³ëå, à ðåçóëüòàò — éîãî ÷àñòè-
íà. Ðåçóëüòàò ìîæå ïîâí³ñòþ àáî ÷àñòêî-
âî çá³ãàòèñÿ ç ìåòîþ àáî æ çîâñ³ì íå
çá³ãàòèñÿ ç íåþ. Äëÿ ç’ÿñóâàííÿ öüîãî
íåîáõ³äíî ç³ñòàâèòè ïîòåíö³éíî ìîæëè-
âèé (òîáòî ïðîãíîçîâàíèé) ðåçóëüòàò, ùî
âèñòóïàº ìåòîþ ä³ÿëüíîñò³, ³ ðåàëüíî
îäåðæàíèé ðåçóëüòàò. Ó ðàç³ çá³ãó ðå-
çóëüòàòó ³ç ìåòîþ ä³ÿëüí³ñòü, ùî ïîðîäè-
ëà ðåçóëüòàò, º äî ïåâíî¿ ì³ðè ðåçóëüòà-
òèâíîþ (åôåêòèâíîþ).

Îñê³ëüêè ëþäñüêà ä³ÿëüí³ñòü õàðàêòå-
ðèçóºòüñÿ ñïðÿìîâàí³ñòþ íà ïåâíó ìåòó,
à îñòàííÿ âêàçóº íà â³äïîâ³äíèé ³íòåðåñ,
ùî â³äîáðàæàº ñïåöèô³÷íó ïîòðåáó, òî
ìîæíà ïðèïóñòèòè, ùî åôåêòèâí³ñòü
áóäü-ÿêî¿ ä³ÿëüíîñò³ ïîëÿãàº â ¿¿ çäàòíî-
ñò³, à òàêîæ ó ðåàëüíîìó âò³ëåíí³ ö³º¿
çäàòíîñò³ ïðè çä³éñíåíí³ ä³ÿëüíîñò³ äî-
ñÿãàòè ìàêñèìàëüíî ìîæëèâîãî ðåçóëü-
òàòó ç íàéìåíøèìè âèòðàòàìè ñèë, çàäî-
âîëüíÿþ÷è ïðè öüîìó ïåâíó ñîö³àëüíó
ïîòðåáó. Ñòîñîâíî ñïåöèô³êè ä³ÿëüíîñò³
³ç êðèì³íàëüíîãî ïåðåñë³äóâàííÿ åôåê-
òèâí³ñòü îñòàííüî¿ ïåðåäáà÷àº äîñÿãíåí-
íÿ ìåòè ó íàéêîðîòøèé (ó âñòàíîâëåíèõ
çàêîíîì ìåæàõ) òåðì³í, ç íàéìåíøîþ
øêîäîþ äëÿ â³äïîâ³äíèõ ïðàâ ³ çàêîííèõ
³íòåðåñ³â ãðîìàäÿí, ùîäî ÿêèõ çä³éñíþ-
ºòüñÿ ïåðåñë³äóâàííÿ, çà ìàêñèìàëüíî
ìîæëèâî¿ åêîíîì³¿ ïðîöåñóàëüíèõ ñèë ³
çàñîá³â [2]. ªÑÏË ó ñâî¿õ ð³øåííÿõ ùîäî
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Óêðà¿íè çàçíà÷èâ, ùî åôåêòèâí³ñòü ðîç-
ñë³äóâàííÿ ïåðåäáà÷àº âèìîãó ùîäî îïå-
ðàòèâíîñò³ é ðîçóìíî¿ øâèäêîñò³. Íàâ³òü
ÿêùî â ïåâí³é ñèòóàö³¿ ìîæóòü ³ñíóâàòè
ñêëàäíîù³ òà ïåðåïîíè, ÿê³ ïåðåøêî-
äæàþòü ïðîãðåñó ó ðîçñë³äóâàíí³, íåãàé-
íà ðåàêö³ÿ îðãàí³â âëàäè º íåîáõ³äíîþ
äëÿ ï³äòðèìêè ãðîìàäñüêî¿ âïåâíåíîñò³
ó ¿õí³é â³ääàíîñò³ ïðèíöèïó âåðõîâåí-
ñòâà ïðàâà òà ïîïåðåäæåííÿ áóäü-ÿêèõ
íåçàêîííèõ ä³é àáî ¿õ áåçêàðíîñò³. Á³ëü-
øå òîãî, ³ç ïëèíîì ÷àñó ïåðñïåêòèâà ïðî-
âåäåííÿ áóäü-ÿêîãî åôåêòèâíîãî ðîçñë³-
äóâàííÿ ³ñòîòíî çìåíøóâàòèìåòüñÿ. Íà-
ïðèêëàä, ð³øåííÿ ó ñïðàâ³ «Ïàäóðà ïðî-
òè Óêðà¿íè». Åôåêòèâí³ñòü äîñóäîâîãî
ðîçñë³äóâàííÿ äîñÿãàºòüñÿ, íà íàø ïî-
ãëÿä, óçãîäæåí³ñòþ ä³é òà ôóíêö³é ó÷àñ-
íèê³â êðèì³íàëüíîãî ïðîâàäæåííÿ, ÿê³
íàä³ëåí³ âëàñíèìè ïîâíîâàæåííÿìè
(òîáòî, ñë³ä÷îãî, ïðîêóðîðà, ùî çä³éñíþº
íàãëÿä ó ôîðì³ ïðîöåñóàëüíîãî êåð³â-
íèöòâà òà ñë³ä÷îãî ñóää³).

Ðàçîì ç òèì, îñòàíí³ çì³íè äî ÊÏÊ
Óêðà¿íè ñóòòºâî îáìåæóþòü ôóíêö³¿ ñòî-
ðîíè îáâèíóâà÷åííÿ ùîäî çàáåçïå÷åííÿ
åôåêòèâíîñò³ äîñóäîâîãî ðîçñë³äóâàííÿ,
îñê³ëüêè ñòâîðþþòü ïåðåïîíè ó îïåðà-
òèâíîñò³ ñë³ä÷èõ (ðîçøóêîâèõ) ä³é ³ ïå-
ðåäàþòü ôóíêö³¿ îðãàí³â ïðîêóðàòóðè äî
ñë³ä÷îãî ñóää³.

Îêðåì³ àñïåêòè ùîäî çàáåçïå÷åííÿ
åôåêòèâíîñò³ äîñóäîâîãî ðîçñë³äóâàííÿ
áóëè ïðåäìåòîì íàóêîâèõ äîñë³äæåíü
â³ò÷èçíÿíèõ ³ çàðóá³æíèõ ó÷åíèõ, çîêðå-
ìà Â. Çåëåíåöüêîãî, Ë. Ëîáîéêî, Â. Ìà-
ëÿðåíêà, Ì. Ðóäåíêî, Â. ². Ìàëþãè,
Ì. ². Ìè÷êà òà ³íøèõ.

Ó ñâîþ ÷åðãó, á³ëüø³ñòü íàóêîâèõ äî-
ñë³äæåíü ñòîñóâàëàñÿ ëèøå çàãàëüíèõ
òåîðåòè÷íèõ àñïåêò³â ³ íå ðîçãëÿäàëèñÿ
â êîíòåêñò³ îñòàíí³õ çì³í äî ÊÏÊ Óêðà¿-
íè, ùî ðîáèòü äàíó òåìàòèêó àêòóàëü-
íîþ òà ïîòðåáóº ´ðóíòîâíîãî íàóêîâîãî
äîñë³äæåííÿ. Ìåòîþ äàíî¿ ñòàòò³ º äî-
ñë³äæåííÿ òåîðåòè÷íèõ àñïåêò³â åôåê-
òèâíîñò³ äîñóäîâîãî ðîçñë³äóâàííÿ â êîí-
òåêñò³ îñòàíí³õ çì³í äî ÊÏÊ Óêðà¿íè
÷åðåç ïðèçìó ôóíêö³îíàëüíèõ îñîáëè-
âîñòåé ïðîêóðîðà, ñë³ä÷îãî òà ñë³ä÷îãî
ñóää³.

Â³äïîâ³äíî äî Ðåêîìåíäàö³¿ Rec (2000)

19 Êîì³òåòó Ì³í³ñòð³â Ðàäè ªâðîïè äåð-
æàâàì-÷ëåíàì ùîäî ðîë³ ïðîêóðàòóðè â
ñèñòåì³ êðèì³íàëüíîãî ïðàâîñóääÿ,
óõâàëåíî¿ Êîì³òåòîì Ì³í³ñòð³â Ðàäè
ªâðîïè íà 724-ìó çàñ³äàíí³ çàñòóïíèê³â
ì³í³ñòð³â 6 æîâòíÿ 2000 ð., ïðîêóðîðè
áóëè âèçíà÷åí³ ÿê «ïðåäñòàâíèêè îðãà-
í³â äåðæàâíî¿ âëàäè, ÿê³ â³ä ³ìåí³ ñó-
ñï³ëüñòâà òà â ³íòåðåñàõ äåðæàâè ãàðàí-
òóþòü çàñòîñóâàííÿ çàêîíó, êîëè éîãî
ïîðóøåííÿ âåäå äî êðèì³íàëüíèõ ñàíê-
ö³é, âðàõîâóþ÷è ÿê ïðàâà ô³çè÷íî¿ îñî-
áè, òàê ³ íåîáõ³äíó åôåêòèâí³ñòü ñèñòåìè
êðèì³íàëüíîãî ñóäî÷èíñòâà», äåðæàâà
ïîâèííà âæèâàòè ä³ºâèõ çàõîä³â, ùî ãà-
ðàíòóþòü ïðîêóðîðàì ìîæëèâ³ñòü âèêî-
íàííÿ ñâî¿õ ôàõîâèõ îáîâ’ÿçê³â çà â³äïî-
â³äíèõ ïðàâîâèõ ³ îðãàí³çàö³éíèõ óìîâ
[3]. ²íòåðïðåòóþ÷³ ïîëîæåííÿ ì³æíàðîä-
íî-ïðàâîâî¿ óñòàíîâè ìîæíà çðîáèòè
âèñíîâîê, ùî ïðîêóðîð ó ðàìêàõ êðè-
ì³íàëüíîãî ïðîâàäæåííÿ ïîâèíåí ìàòè
òàê³ ïîâíîâàæåííÿ, ùîá ìîæíà áóëî ðå-
àëüíî çàáåçïå÷èòè âèêîíàííÿ éîãî ôóíê-
ö³îíàëüíèõ îáîâ’ÿçê³â.

Ïðîêóðîð ó êðèì³íàëüíîìó ïðîöåñ³
ïðåäñòàâëÿº îáâèíóâàëüíó âëàäó ç ï³ä-
ëåãëèìè éîìó îïåðàòèâíèìè ï³äðîçä³ëà-
ìè ³ ñë³ä÷èìè, ÿê³ âèÿâëÿþòü ³ ðîçñë³äó-
þòü çëî÷èí òà ïîâ³äîìëÿþòü ïðî ï³äîçðó
ï³ä êîíòðîëåì ñë³ä÷îãî ñóää³. Òîìó íà
ïðîêóðîðà ïîêëàäàºòüñÿ ïóáë³÷íî-ïðàâî-
âèé îáîâ’ÿçîê äîâåäåííÿ ïåðåä ñóäîì îá-
âèíóâà÷åííÿ. Íåâèêîíàííÿ ö³º¿ âèìîãè
ìàº â³äîáðàæàòèñü ó âèïðàâäóâàëüíîìó
÷è îáâèíóâàëüíîìó âèðîêàõ ç â³äïîâ³ä-
íèìè íàñë³äêàìè. Ïîâíîâàæåííÿ ùîäî
ïðîâåäåííÿ íåãëàñíèõ ñë³ä÷èõ ³ ñë³ä÷èõ
(ðîçøóêîâèõ) ä³é ñë³ä ðîçãëÿäàòè ÿê ïî-
õ³äí³ â³ä âëàäè ïðîêóðîðà [4]. Ç³ çì³ñòó
ñò. 290 ÊÏÊ Óêðà¿íè ñàìå ïðîêóðîð,
ÿêèé çä³éñíþº íàãëÿä ó ôîðì³ ïðîöåñó-
àëüíîãî êåð³âíèöòâà ó êðèì³íàëüíîìó
ïðîâàäæåíí³, âèçíà÷àº îáñÿã îáâèíóâà-
÷åííÿ, ÿêå â³í áóäå ï³äòðèìóâàòè ó ñóä³,
îñê³ëüêè â³í, âèçíàâøè ç³áðàí³ ï³ä ÷àñ
äîñóäîâîãî ðîçñë³äóâàííÿ äîêàçè äîñòàò-
í³ìè äëÿ ñêëàäàííÿ îáâèíóâàëüíîãî àê-
òà, êëîïîòàííÿ ïðî çàñòîñóâàííÿ ïðèìó-
ñîâèõ çàõîä³â ìåäè÷íîãî àáî âèõîâíîãî
õàðàêòåðó àáî ñë³ä÷èé çà éîãî äîðó÷åí-
íÿì, çîáîâ’ÿçàíèé ïîâ³äîìèòè ï³äîçðþ-
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âàíîìó, éîãî çàõèñíèêó, çàêîííîìó
ïðåäñòàâíèêó òà çàõèñíèêó îñîáè, ñòî-
ñîâíî ÿêî¿ ïåðåäáà÷àºòüñÿ çàñòîñóâàííÿ
ïðèìóñîâèõ çàõîä³â ìåäè÷íîãî ÷è âèõîâ-
íîãî õàðàêòåðó, ïðî çàâåðøåííÿ äîñóäî-
âîãî ðîçñë³äóâàííÿ òà íàäàííÿ äîñòóïó
äî ìàòåð³àë³â äîñóäîâîãî ðîçñë³äóâàííÿ.
Ôîðìóºòüñÿ öå îáâèíóâà÷åííÿ íà ï³äñòà-
â³ ôàêòè÷íèõ äàíèõ, ÿê³ ïðîêóðîð áóäå
âèêîðèñòîâóâàòè â ñóä³ ÿê äîêàçè ç ìå-
òîþ âñòàíîâëåííÿ îñîáè, ÿêà îá´ðóíòîâà-
íî ï³äîçðþºòüñÿ, òîáòî ³ñíóþòü ôàêòè,
âñòàíîâëåí³ â õîä³ äîñóäîâîãî ðîçñë³äó-
âàííÿ, ÿê³ ìîæóòü ïåðåêîíàòè îá’ºêòèâ-
íîãî ñïîñòåð³ãà÷à â òîìó, ùî îñîáà, ïðî
ÿêó éäåòüñÿ, ìîãëà â÷èíèòè ïðàâîïîðó-
øåííÿ. Ñòîðîíà îáâèíóâà÷åííÿ çä³éñíþº
çáèðàííÿ äîêàç³â øëÿõîì ïðîâåäåííÿ
ñë³ä÷èõ (ðîçøóêîâèõ) ä³é òà íåãëàñíèõ
ñë³ä÷èõ (ðîçøóêîâèõ) ä³é, âèòðåáóâàííÿ
òà îòðèìàííÿ â³ä îðãàí³â äåðæàâíî¿ âëà-
äè, îðãàí³â ì³ñöåâîãî ñàìîâðÿäóâàííÿ,
ï³äïðèºìñòâ, óñòàíîâ òà îðãàí³çàö³é,
ñëóæáîâèõ òà ô³çè÷íèõ îñ³á ðå÷åé, äîêó-
ìåíò³â, â³äîìîñòåé, âèñíîâê³â åêñïåðò³â,
âèñíîâê³â ðåâ³ç³é òà àêò³â ïåðåâ³ðîê,
ïðîâåäåííÿ ³íøèõ ïðîöåñóàëüíèõ ä³é,
ïåðåäáà÷åíèõ ÊÏÊ Óêðà¿íè.

Ñë³ä÷èé ï³ä ÷àñ äîñóäîâîãî ðîçñë³äó-
âàííÿ çä³éñíþº óñåá³÷íå, ïîâíå ³ íåóïå-
ðåäæåíå äîñë³äæåííÿ îáñòàâèí êðè-
ì³íàëüíîãî ïðîâàäæåííÿ, âèÿâëåííÿ ÿê
òèõ îáñòàâèí, ùî âèêðèâàþòü, òàê ³ òèõ,
ùî âèïðàâäîâóþòü ï³äîçðþâàíîãî, îáâè-
íóâà÷åíîãî, à òàêîæ îáñòàâèí, ùî ïî-
ì’ÿêøóþòü ÷è îáòÿæóþòü éîãî ïîêàðàí-
íÿ, íàäàííÿ ¿ì íàëåæíî¿ ïðàâîâî¿ îö³íêè
òà çàáåçïå÷åííÿ ïðèéíÿòòÿ çàêîííèõ ³
íåóïåðåäæåíèõ ïðîöåñóàëüíèõ ð³øåíü.

Îñíîâíèì ïðèçíà÷åííÿì ñë³ä÷îãî ñóä-
ä³ º çä³éñíåííÿ ñóäîâîãî çàõèñòó ïðàâ ³
çàêîííèõ ³íòåðåñ³â îñ³á, ÿê³ áåðóòü
ó÷àñòü ó êðèì³íàëüíîìó ïðîöåñ³, òà çà-
áåçïå÷åííÿ çàêîííîñò³ ïðîâàäæåííÿ ó
ñïðàâ³ íà äîñóäîâèõ ñòàä³ÿõ. Öå çóìîâ-
ëþº ñïåöèô³÷íèé õàðàêòåð âèêîíóâàíî¿
íèì êðèì³íàëüíî-ïðîöåñóàëüíî¿ ôóíêö³¿,
à ñàìå: çàáåçïå÷åííÿ çàêîííîñò³ òà îá-
´ðóíòîâàíîñò³ îáìåæåííÿ êîíñòèòóö³é-
íèõ ïðàâ ³ ñâîáîä ëþäèíè íà äîñóäîâîìó
ïðîâàäæåíí³ ó êðèì³íàëüí³é ñïðàâ³ [5].

Óñ³ ïîâíîâàæåííÿ ñë³ä÷îãî ñóää³ â
êðèì³íàëüíîìó ïðîöåñ³ ìîæíà ïîä³ëèòè
íà òðè îñíîâí³ ãðóïè:

1) ïîâíîâàæåííÿ ïðè çàñòîñóâàíí³ çà-
õîä³â ïðîöåñóàëüíîãî ïðèìóñó íà ñòàä³¿
äîñóäîâîãî ðîçñë³äóâàííÿ êðèì³íàëüíîãî
ïðîâàäæåííÿ. Öÿ ãðóïà ïîâíîâàæåíü
ñë³ä÷îãî ñóää³ ñòîñóºòüñÿ ïðèéíÿòòÿ
ð³øåííÿ ïðè ðîçãëÿä³ ïîäàííÿ ñë³ä÷îãî
òà ïðîêóðîðà ïðî çàñòîñóâàííÿ çàõîä³â
ïðîöåñóàëüíîãî ïðèìóñó äî ï³äîçðþâàíî-
ãî ÷è îáâèíóâà÷åíîãî. ßê çàçíà÷åíî â
óêðà¿íñüêîìó çàêîíîäàâñòâ³, öå âèêëþ÷-
íà êîìïåòåíö³ÿ ñë³ä÷îãî ñóää³, îñê³ëüêè
âîíè ò³ºþ ÷è ³íøîþ ì³ðîþ îáìåæóþòü
êîíñòèòóö³éí³ ïðàâà òà ñâîáîäè ëþäèíè;

2) ïîâíîâàæåííÿ ñë³ä÷îãî ñóää³ ïðè
ðîçãëÿä³ ñêàðã íà ä³¿ òà ð³øåííÿ ñë³ä÷îãî
÷è ïðîêóðîðà. Â³äïîâ³äíî äî ãëàâè 26
ÊÏÊ Óêðà¿íè ïåðåäáà÷åíà ìîæëèâ³ñòü
îñêàðæåííÿ ð³øåíü, ä³é ÷è áåçä³ÿëüíîñò³
îðãàí³â äîñóäîâîãî ðîçñë³äóâàííÿ àáî
ïðîêóðîðà ï³ä ÷àñ äîñóäîâîãî ðîçñë³äó-
âàííÿ.

Îáîâ’ÿçîê ðîçãëÿäó òàêèõ ñêàðã òà-
êîæ ïîêëàäàºòüñÿ íà ñë³ä÷îãî ñóääþ
(ñòàòò³ 303, 304 ÊÏÊ);

3) ïîâíîâàæåííÿ ñë³ä÷îãî ñóää³ ïðè
ïðîâåäåíí³ ñë³ä÷èõ ä³é, ÿê³ îáìåæóþòü
êîíñòèòóö³éí³ ïðàâà ëþäèíè ³ ãðîìàäÿ-
íèíà [6].

Ñåðåä îñíîâíèõ ñë³ä÷èõ (ðîçøóêî-
âèõ) ä³é, à ñàìå äîïèò, ïðîíèêíåííÿ äî
æèòëà ÷è ³íøîãî âîëîä³ííÿ îñîáè, îá-
øóê, ïðåä’ÿâëåííÿ îñîáè, ðå÷åé äîêó-
ìåíò³â äëÿ âï³çíàííÿ, îãëÿä, ïðîâåäåí-
íÿ åêñïåðòèçè, íà ï³äñòàâ³ äîçâîëó
ñë³ä÷îãî ñóää³ ïðîâîäÿòüñÿ ïðîíèêíåí-
íÿ äî æèòëà ÷è ³íøîãî âîëîä³ííÿ îñî-
áè, îáøóê, à ï³ñëÿ íàáðàííÿ ÷èííîñò³
çì³í äî ÊÏÊ Óêðà¿íè íà ï³äñòàâ³ Çàêî-
íó ¹ 2147 â³ä 03.10.2017 ð. ùå ³ ïðîâå-
äåííÿ åêñïåðòèçè.

Ç ïåðåë³÷åíèõ y ãëàâ³ 21 ÊÏÊ Óêðà¿íè
âèä³â íåãëàñíèõ ñë³ä÷èõ (ðîçøóêîâèõ)
ä³é áåç äîçâîëó ñë³ä÷îãî ñóää³ ïðîâîäÿòü-
ñÿ ëèøå êîíòðîëü çà â÷èíåííÿì çëî÷è-
íó, âèêîíàííÿ ñïåö³àëüíîãî çàâäàííÿ ç
ðîçêðèòòÿ çëî÷èííî¿ ä³ÿëüíîñò³ îðãà-
í³çîâàíî¿ ãðóïè ÷è çëî÷èííî¿ îðãàí³çà-
ö³¿, ñïîñòåðåæåííÿ çà ð³÷÷þ àáî ì³ñöåì,
çíÿòòÿ ³íôîðìàö³¿ ç åëåêòðîííèõ ³íôîð-
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ìàö³éíèõ ñèñòåì, äîñòóï äî ÿêèõ íå îá-
ìåæóºòüñÿ ¿¿ âëàñíèêîì, âîëîä³ëüöåì
àáî óòðèìóâà÷åì àáî íå ïîâ’ÿçàíèé ç ïî-
äîëàííÿì ñèñòåìè ëîã³÷íîãî çàõèñòó.
Ùîäî çàõîä³â çàáåçïå÷åííÿ êðèì³íàëü-
íîãî ïðîâàäæåííÿ, ïåðåäáà÷åíèõ ñò. 131
ÊÏÊ Óêðà¿íè, ëèøå âèêëèê ñë³ä÷èì,
ïðîêóðîðîì, çàòðèìàííÿ îñîáè â ïîðÿä-
êó ñò. 208 ÊÏÊ Óêðà¿íè òà òèì÷àñîâå âè-
ëó÷åííÿ ìàéíà çä³éñíþºòüñÿ íà ï³äñòàâ³
ð³øåííÿ ñë³ä÷îãî, ïðîêóðîðà. Ïðè öüîìó
ðîçãëÿä êëîïîòàíü ñë³ä÷îãî, ïðîêóðîðà
ïðî ïðîâåäåííÿ ñë³ä÷èõ (ðîçøóêîâèõ)
ä³é, íåãëàñíèõ, ñë³ä÷èõ (ðîçøóêîâèõ)
ä³é òà çàõîä³â çàáåçïå÷åííÿ êðèì³íàëü-
íîãî ïðîâàäæåííÿ ìîæå òðèâàòè â³ä äîáè
äî 5 äí³â. ßêùî âçÿòè äî óâàãè, ùî åôåê-
òèâí³ñòü ä³ÿëüíîñò³ îðãàí³â êðèì³íàëü-
íîãî ïåðåñë³äóâàííÿ ó êîíêðåòí³é êðè-
ì³íàëüí³é ñïðàâ³ ìîæå çàëåæàòè, îêð³ì
÷èííèê³â, ùî çàëåæàòü â³ä ðåçóëüòàòèâ-
íîñò³ ó ä³ÿëüíîñò³ öèõ îðãàí³â, ùå é â³ä
ïîâåä³íêè ñóá’ºêòà, ùîäî ÿêîãî çä³é-
ñíþºòüñÿ ïåðåñë³äóâàííÿ, òà ñóá’ºêò³â,
ÿê³ çä³éñíþþòü äîïîì³æíó ôóíêö³þ
(ñâ³äê³â, åêñïåðò³â òîùî) ³ òå, ùî çíà÷-
íîþ ì³ðîþ ïîâåä³íêó öèõ ñóá’ºêò³â âè-
çíà÷àþòü ïîñàäîâ³ îñîáè äåðæàâíèõ îð-
ãàí³â, ÿê³ çä³éñíþþòü êðèì³íàëüíå ïåðå-
ñë³äóâàííÿ, à ñàìå ç ìåòîþ çàáåçïå÷åííÿ
íàëåæíî¿ ïîâåä³íêè îáâèíóâà÷åíîãî ùî-
äî íüîãî ìîæå áóòè îáðàíî çàïîá³æíèé
çàõ³ä, à ç ìåòîþ ãàðàíòóâàííÿ íàäàííÿ
äîñòîâ³ðíèõ ïîêàçàíü ñâ³äêîì îñòàííüî-
ãî ïîïåðåäæàþòü ïðî êðèì³íàëüíó â³äïî-
â³äàëüí³ñòü çà óõèëåííÿ â³ä íàäàííÿ ïî-
êàçàíü ³ íàäàííÿ çàâ³äîìî íåïðàâäèâèõ
ïîêàçàíü [7], òî ìîæíà çðîáèòè âèñíî-
âîê, ùî äîñóäîâå ðîçñë³äóâàííÿ áóäå
åôåêòèâíèì ò³ëüêè çà óìîâè çáàëàíñîâà-
íîñò³ ïîâíîâàæåíü îðãàí³â îáâèíóâà÷åí-
íÿ òà îðãàí³â, óïîâíîâàæåíèõ çä³éñíþ-
âàòè ñóäîâèé êîíòðîëü íà ñòàä³¿
äîñóäîâîãî ðîçñë³äóâàííÿ. Çàêîíîäàâåöü
ïîâèíåí ÷³òêî âèçíà÷èòè îñíîâí³ ñôåðè
â³äïîâ³äàëüíîñò³ ñòîðîíè îáâèíóâà÷åííÿ
òà ñë³ä÷îãî ñóää³ îñê³ëüêè ì³æíàðîäíèé
äîñâ³ä ãîâîðèòü ïðî òå, ùî ïðîêóðîð â
êðèì³íàëüíîìó ïðîâàäæåíí³ º «ãîñïîäà-
ðåì» ðîçñë³äóâàííÿ áóäü-ÿêî¿ ñïðàâè [8].

Âíåñåí³ çì³íè äî ñò. 219 ÊÏÊ Óêðà¿íè
ùîäî ïðîäîâæåííÿ ñòðîê³â äîñóäîâîãî

ðîçñë³äóâàííÿ, ñò. 242 ÊÏÊ Óêðà¿íè ùî-
äî ïðîâåäåííÿ åêñïåðòèçè, 284 ÊÏÊ
Óêðà¿íè ùîäî ï³äñòàâ çàêðèòòÿ êðè-
ì³íàëüíîãî ïðîâàäæåííÿ òà ïðîâàäæåí-
íÿ ùîäî þðèäè÷íî¿ îñîáè òà ³íø³ â³äïî-
â³äíî äî Çàêîíó ¹ 2147 â³ä 03.10.2017 ð.
íå ñïðèÿþòü áàëàíñó ïîâíîâàæåíü ñòîðî-
íè îáâèíóâà÷åííÿ òà îðãàí³â ñóäîâîãî
êîíòðîëþ íà äîñóäîâîìó ðîçñë³äóâàíí³,
îñê³ëüêè çíà÷íîþ ì³ðîþ ïîâåä³íêà ñë³ä-
÷îãî ñóää³ âèçíà÷àºòüñÿ íå ïåâíèì êðè-
òåð³ºì çàáåçïå÷åííÿ ïðàâ ³ ñâîáîä îñîáè
ï³ä ÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ â³äïî-
â³äíî äî éîãî ôóíêö³é, à âíóòð³øí³ì ïå-
ðåêîíàííÿì äîö³ëüíîñò³ ïðîâåäåííÿ ïðî-
öåñóàëüíèõ ä³é, ùî ïðèòàìàííî íå äëÿ
ïðîöåñó çáîðó äîêàç³â, à çä³éñíåííþ ïðà-
âîñóääÿ, ÿêå íà äîñóäîâîìó ðîçñë³äóâàí-
í³ íå â³äáóâàºòüñÿ.

Â. Çåëåíåöüêèé, Ë. Ëîáîéêî âèçíà÷à-
þòü íàñòóïí³ êðèòåð³¿ åôåêòèâíîñò³ äîñó-
äîâîãî ðîçñë³äóâàííÿ, à ñàìå:

— ñòóï³íü äîñÿãíåííÿ ìåòè ä³ÿëüíîñò³
³ç ïåðåñë³äóâàííÿ;

— ñï³ââ³äíîøåííÿ ìåòè ³ ðåçóëüòàòó;
— îá´ðóíòîâàí³ñòü;
— çàêîíí³ñòü;
— øâèäê³ñòü êðèì³íàëüíîãî ïåðåñë³-

äóâàííÿ [9].
Óñ³ ö³ êðèòåð³¿ â³äïîâ³äàþòü ôóíê-

ö³ÿì ïðîêóðîðà òà ñë³ä÷îãî íà äîñóäîâî-
ìó ðîçñë³äóâàíí³, òîìó çàêîíîäàâåöü íå
â³ðíî, íà íàø ïîãëÿä, ÷àñòêîâî ó Çàêîí³
¹ 2147 â³ä 03.10.2017 ð. ïåðåêëàâ ïîâ-
íîâàæåííÿ çàáåçïå÷åííÿ åôåêòèâíîñò³
äîñóäîâîãî ðîçñë³äóâàííÿ íà ñë³ä÷îãî
ñóääþ, ùî êîíöåïòóàëüíîþ ïîìèëêîþ ³
íå áóäå ñïðèÿòè ó åôåêòèâí³é ïðîòèä³¿
çëî÷èííîñò³.

Íàïðèêëàä, ä³ÿëüí³ñòü ïðîêóðàòóðè ó
Ôåäåðàòèâí³é Ðåñïóáë³ö³ Í³ìå÷÷èíà îá-
óìîâëåíà ïðèíöèïîì îô³ö³éíîñò³, ÿêèé,
ïåðø çà âñå, çíàéøîâ ñâîº â³äîáðàæåííÿ
â Êðèì³íàëüíîìó ïðîöåñóàëüíîìó êîäåê-
ñ³ (§ 152 àáç. 2 ÊÏÊ). Ïðîêóðîð ìàº, çà
öèì ïðèíöèïîì, ïðèñòóïàòè äî ñïðàâè,
ÿêùî íàÿâí³ äîñòàòí³ ôàêòè÷í³ â³äïðàâ-
í³ ïóíêòè ùîäî êðèì³íàëüíî êàðàíîãî
çëî÷èíó (ïî÷àòêîâà ï³äîçðà). Öå çàâæäè
ìàº ì³ñöå, êîëè íà îñíîâ³ êîíêðåòíèõ
ôàêò³â çã³äíî ç êðèì³íàë³ñòè÷íèì äî-
ñâ³äîì âèÿâëÿºòüñÿ éìîâ³ðí³ñòü òîãî, ùî
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â÷èíåíî êðèì³íàëüíî êàðàíèé çëî÷èí.
Ïðèíöèï îô³ö³éíîñò³ îçíà÷àº ïðîâåäåí-
íÿ îáîâ’ÿçêîâîãî êðèì³íàëüíîãî ïåðå-
ñë³äóâàííÿ ñòîñîâíî êîæíîãî ï³äîçðþâà-
íîãî. Ó öüîìó â³äíîøåíí³ â³í â³äîáðàæàº
àêòóàë³çàö³þ çàáîðîíè ñâàâ³ëëÿ ÿê çà-
ãàëüíîãî ïðàâîâîãî ïðèíöèïó Êîíñòèòó-
ö³¿ (ñò. 3 ÎÇ). ²íàêøå, çã³äíî ç íîðìàìè
í³ìåöüêîãî ïðàâà, áóëà á ïîðóøåíà ºä-
í³ñòü ïðàâîçàñòîñóâàííÿ òà óñóíåíà ð³â-
í³ñòü óñ³õ ïåðåä çàêîíîì. Â³äïîâ³äíî äî
öüîãî ïðèíöèï îô³ö³éíîñò³ º íåîáõ³äíèì
äîïîâíåííÿì ïðèíöèïó çâèíóâà÷åííÿ òà
ìîíîïîë³¿ ïðîêóðàòóðè íà ïðåä’ÿâëåííÿ
çâèíóâà÷åííÿ (§§ 151, 152 àáç. 1 ÊÏÊ).
ßê îñîáëèâî çíà÷èìèé ³íñòèòóò í³ìåöü-
êîãî êðèì³íàëüíîãî ïðîöåñóàëüíîãî ïðà-
âà ïðèíöèï îô³ö³éíîñò³ çàõèùåíèé íîð-
ìàìè, ùî ïåðåäáà÷àþòü â³äïîâ³äàëüí³ñòü
çà ïîðóøåííÿ ïðàâà ñóääåþ ÷è äåðæàâ-
íèì ñëóæáîâöåì (§ 339 ÊÊ), ïåðåøêîä-
æàííÿ ïîêàðàííþ, â÷èíåíå ïîñàäîâîþ
îñîáîþ (§ 258à ÊÊ), òà ïåðåñë³äóâàííÿ
íåâèííîãî (§ 344 ÊÊ). Îñê³ëüêè ïðèíöèï
îô³ö³éíîñò³ ÷åðåç îáîâ’ÿçîê ïðîâåäåííÿ
ðîçñë³äóâàííÿ ñòîñóºòüñÿ òàêîæ îáîâ’ÿç-
êó ïðåä’ÿâëåííÿ çâèíóâà÷åííÿ, òî â
îñòàíí³ äåñÿòèð³÷÷ÿ â³í çàçíàâ ïîì’ÿê-
øåíü, êîëè çàêîíîäàâåöü â §§ 153 òà íà-
ñòóïíèõ ÊÏÊ ðîçøèðèâ ìîæëèâîñò³ ïðè-
ïèíåííÿ ïðîâàäæåííÿ áåç ñàíêö³é ñóäó ó
êðèì³íàëüíèõ ñïðàâàõ ³ òèì ñàìèì íà-
äàâ á³ëüøîãî ïðîñòîðó ïðèíöèïó äîö³ëü-
íîñò³ çâèíóâà÷åííÿ [10]. Ïðàêòèêà ªâðî-
ïåéñüêîãî ñóäó ç ïðàâ ëþäèíè ï³äêðåñ-
ëþº, ùî íàéá³ëüø åôåêòèâíèì ñïîñîáîì
âèð³øåííÿ ïðîáëåì ùîäî óñóíåííÿ ïðî-
ãàëèí ó çàêîíîäàâñòâ³ º âíåñåííÿ çì³í äî

â³äïîâ³äíîãî çàêîíîäàâñòâà. Õàðàêòåð-
íèì y öüîìó ïëàí³ º ð³øåííÿ ó ñïðàâ³
«×àíºâ ïðîòè Óêðà¿íè». Ðàçîì ç òèì, ÿê
çàçíà÷àº B. Ðîæíîâà, îêðåì³ ïèòàííÿ
ïðîâåäåííÿ ñë³ä÷èõ (ðîçøóêîâèõ) ä³é,
âèìàãàþòü íå âíåñåííÿ çì³í äî ÊÏÊ
Óêðà¿íè òà ³íøèõ çàêîí³â (îñê³ëüêè ¿õ
òàì óíîðìîâàíî), à ï³äâèùåííÿ ð³âíÿ
ïðàâîâî¿ êóëüòóðè òà ïðàâîñâ³äîìîñò³
îñ³á, ÿê³ çä³éñíþþòü òàê³ ä³¿ òà áåðóòü
ó÷àñòü â ¿õ ïðîâåäåíí³. Íà ¿¿ äóìêó,
ñëóøíèì º òâåðäæåííÿ Ì. ². Õàâðîíþêà,
ÿêèé ââàæàº, ùî çì³íè òðåáà âíîñèòè íå
äî ÊÏÊ Óêðà¿íè, à «â ãîëîâè ëþäåé, êîò-
ð³ çà íèì ïðàöþþòü». Äîïîêè êîæåí
ñë³ä÷èé, ïðîêóðîð, ñóääÿ, àäâîêàò íå áó-
äå ïðàâèëüíî ñïðèéìàòè çàñàäè çìàãàëü-
íîñò³ â êðèì³íàëüíîìó ïðîâàäæåíí³, íå
âàðòî ñïîä³âàòèñÿ íà òå, ùî çì³ñò
áóäü-ÿêîãî ïîëîæåííÿ ÊÏÊ Óêðà¿íè ÷è
³íøîãî çàêîíó Óêðà¿íè, ñïðÿìîâàíîãî íà
âèêîíàííÿ çàâäàíü êðèì³íàëüíîãî ïðî-
âàäæåííÿ, íå áóäå ïåðåêðó÷åíî, çîêðåìà
ó ôîðì³ çëîâæèâàííÿ ïîâíîâàæåííÿìè
(ïåðåâèùåííÿ íàäàíèõ ïðàâ) àáî âèêî-
ðèñòàííÿ ïðàâ ç íåíàëåæíîþ ìåòîþ [11].

Òàêèì ÷èíîì, ìîæíà çðîáèòè âèñíî-
âîê, ùî áåç êîíöåïòóàëüíîãî âèð³øåííÿ
îñíîâíèõ çàñàä ïðàâîîõîðîííî¿ ä³ÿëüíî-
ñò³ â ðàìêàõ ðîçñë³äóâàííÿ êðèì³íàëü-
íèõ ïðàâîïîðóøåíü äîñòàòíüî ïðîáëåìà-
òè÷íèì âèãëÿäàº ïåðñïåêòèâà âèíàõîäó
îïòèìàëüíî¿ ìîäåë³ äîñóäîâîãî ðîçñë³äó-
âàííÿ â Óêðà¿í³, à îòæå, ³ âèçíà÷åííÿ
ïîâíîâàæåíü îðãàí³â ñòîðîíè îáâèíóâà-
÷åííÿ òà ñë³ä÷îãî ñóää³, ÿê³ âïëèâàþòü
íà éîãî åôåêòèâí³ñòü.
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Áîðòóí Ì. È. Îáåñïå÷åíèå ýôôåêòèâíîñòè äîñóäåáíîãî ðàññëåäîâàíèÿ â êîí-
òåêñòå ïîñëåäíèõ èçìåíåíèé â ÓÏÊ Óêðàèíû.
Ðàññìîòðåíà ïðàâîâàÿ îñíîâà, ôîðìû è îñîáåííîñòè îïðåäåëåíèÿ ýôôåêòèâíîñòè
äîñóäåáíîãî ðàññëåäîâàíèÿ è ñïîñîáû åå îáåñïå÷åíèÿ. Öåëüþ äàííîé ñòàòüè ÿâëÿåò-
ñÿ èññëåäîâàíèå òåîðåòè÷åñêèõ àñïåêòîâ ýôôåêòèâíîñòè äîñóäåáíîãî ðàññëåäîâà-
íèÿ â êîíòåêñòå ïîñëåäíèõ èçìåíåíèé â ÓÏÊ Óêðàèíû ÷åðåç ïðèçìó ôóíêöèîíàëü-
íûõ îñîáåííîñòåé ïðîêóðîðà, ñëåäîâàòåëÿ è ñëåäñòâåííîãî ñóäüè.
Ïðîêóðîð â óãîëîâíîì ïðîöåññå ïðåäñòàâëÿåò îáâèíèòåëüíóþ âëàñòü ñ ïîä÷èíåí-
íûìè åìó îïåðàòèâíûì ïîäðàçäåëåíèÿì è ñëåäîâàòå- ëÿìè, êîòîðûå âûÿâëÿþò è
ðàññëåäóþò ïðåñòóïëåíèå è ñîîáùàþò î ïîäîçðåíèè ïîä êîíòðîëåì ñëåäñòâåííîãî
ñóäüè. Èç ñîäåðæàíèÿ ñò. 290 ÓÏÊ Óêðàèíû èìåííî ïðîêóðîð, îñóùåñòâëÿþùèé
íàäçîð â ôîðìå ïðîöåññóàëüíîãî ðóêîâîäñòâà â óãîëîâíîì ïðîèçâîäñòâå, îïðåäåëÿåò
îáúåì îáâèíåíèÿ, êîòîðîå îí áóäåò ïîääåðæèâàòü â ñóäå.
Ôîðìèðóåòñÿ ýòî îáâèíåíèå íà îñíîâàíèè ôàêòè÷åñêèõ äàííûõ, êîòîðûå ïðîêóðîð
áóäåò èñïîëüçîâàòü â ñóäå â êà÷åñòâå äîêàçàòåëüñòâ.
Ñëåäîâàòåëü âî âðåìÿ äîñóäåáíîãî ðàññëå- äîâàíèÿ îñóùåñòâëÿåò âñåñòîðîííåå, ïîë-
íîå è îáúåêòèâíîå èññëåäîâàíèå îáñòîÿòåëüñòâ óãîëîâíîãî ïðîèçâîäñòâà, âûÿâëå-
íèå êàê ðàçîáëà÷àþùèõ îáñòîÿòåëüñòâ, òàê è òåõ, ÷òî îïðàâäûâàþò ïîäîçðåâàå-
ìîãî, îáâèíÿåìîãî, à òàêæå îáñòîÿòåëüñòâ, ñìÿã÷àþùèõ èëè îòÿã÷àþùèõ åãî
íàêàçàíèå, ïðåäîñòàâëåíèÿ èì íàäëåæàùåé ïðàâîâîé îöåíêè è îáåñïå÷åíèÿ ïðèíÿ-
òèÿ çàêîííûõ è íåïðåäâçÿòûõ ïðîöåññóàëüíûõ ðåøåíèé.
Îñíîâíûì íàçíà÷åíèåì ñëåäñòâåííîãî ñóäüè ÿâëÿåòñÿ îñóùåñòâëåíèå ñóäåáíîé çà-
ùèòû ïðàâ è çàêîííûõ èíòåðåñîâ ëèö, ó÷àñòâóþùèõ â óãîëîâíîì ïðîöåññå, è îáåñ-
ïå÷åíèÿ çàêîííîñòè ïðîèçâîäñòâà ïî äåëó íà äîñóäåáíûõ ñòàäèÿõ.
Â õîäå èññëåäîâàíèÿ àâòîðîì ñäåëàí âûâîä, ÷òî áåç êîíöåïòóàëüíîãî ðåøåíèÿ
îñíîâíûõ ïðèíöèïîâ ïðàâîîõðàíèòåëüíîé äåÿòåëüíîñòè â ðàìêàõ ðàññëåäîâàíèÿ
óãîëîâíûõ ïðàâî- íàðóøåíèé äîñòàòî÷íî ïðîáëåìàòè÷íîé âûãëÿäèò ïåðñïåêòèâà
èçîáðåòåíèÿ îïòè- ìàëüíîé ìîäåëè äîñóäåáíîãî ðàññëåäîâàíèÿ â Óêðàèíå, à ñëåäîâà-
òåëüíî, è îïðåäåëåíèå ïîëíîìî÷èé îðãàíîâ ñòîðîíû îáâèíåíèÿ è ñëåäñòâåííîãî ñó-
äüè, êîòîðûå âëèÿþò íà åãî ýôôåêòèâíîñòü.
Êëþ÷åâûå ñëîâà: ñëåäîâàòåëü, ïðîêóðîð, ñëåäñòâåííûé ñóäüÿ, ïðàâîîõðàíèòåëü-
íûå îðãàíû, ýôôåêòèâíîñòü äîñóäåáíîãî ðàñ- ñëåäîâàíèÿ.

Mykola Bortun. Effectiveness of pre-trial investigation in the context of recent
changes in the criminal procedure code of Ukraine.
Ensuring the effectiveness of pre-trial investigation in the context of recent changes to
the CPC of Ukraine Pre-trial investigation of crimes is one of the components of criminal
justice, which is commonly understood as a holistic legal mechanism designed to ensure
the implementation of justice. In accordance with the Regulation on the bodies of
pre-trial investigation of the National Police of Ukraine approved by the order of the

38

5–6/2018

ÊÐÈÌ²ÍÀËÜÍÎ-ÏÐÀÂÎÂ² ÍÀÓÊÈ



Ministry of Internal Affairs of Ukraine No. 570 of 06.07.2017, «On the organization of
the activities of the bodies of pre-trial investigation of the National Police of Ukraine,»
the activities of pre-trial investigation bodies are carried out in accordance with the
principles of the rule of law, legality, equality before the law and the court, respect for
human dignity, ensuring the right to liberty and personal integrity, shelter or other
property, privacy, communication noninterference in private life, inviolability of
property rights, presumption of innocence and ensuring the proof of guilt, freedom from
self-disclosure and the right not to testify against close relatives and family members, a
prohibition on being prosecuted twice for the same offense, ensuring the right to
protection, adversarial parties in criminal proceedings and the freedom to submit their
evidence to the court and in bringing to the court their conviction, immediacy of the
examination of testimonies, speeches and documents, ensure spare procedural rights to
appeal decisions, actions or inaction of publicity, discretionary, reasonable time pre-trial
investigation. According to the above-mentioned Provision on the bodies of pre-trial
investigation, the following tasks are entrusted: 1) protection of a person, society and
state from criminal offenses; 2) protection of the rights, freedoms and legitimate
interests of participants in criminal proceedings; 3) ensuring a prompt, complete and
impartial investigation of criminal offenses attributed to the investigating authorities of
the National Police; 4) providing compensation to individuals and legal entities for
damage caused by criminal offenses; 5) identi-fication of the causes and conditions that
facilitate the commission of criminal offenses, and the use of measures to eliminate them
through the appropriate authorities. The pre-trial investigation authorities are required
to apply all measures provided for by law to ensure the effectiveness of the pre-trial
investigation. In our opinion, the aforementioned tasks are assigned to other organs of
pre-trial investigation, which are listed in Article 38 of the CPC of Ukraine. In addition,
their activities should be effective. A number of scholars in defining the concept of
effectiveness in relation to the criminal process suggest that it is private (special) in
relation to the generally accepted notion of effectiveness, under which the property of
something is understood, which is defined by the meaning of the word «effective», that
is, which gives a certain effect — the result of which-any actions, activities, but not any,
but the result of this kind of activity is required. This is the result of the stated purpose
of criminal prosecution. Therefore, efficiency can be considered as a ratio of purpose and
result: the goal — the whole, and the result — its part. The result may completely or
partially coincide with the purpose or do not coincide at all. To clarify this, it is
necessary to compare the potentially possible (that is, predicted) result, which serves the
purpose of the activity, and the actual result obtained. In the event of a coincidence of
the result for the purpose of the activity that generated the result, to some extent
effective (effective).
Key words: investigator; Prosecutor; judge; law enforcement agencies, the effectiveness of
pre-trial investigation.
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À. Ì. Êîâàëü÷óê,
àñï³ðàíòêà êàôåäðè ïðàâîñóääÿ
þðèäè÷íîãî ôàêóëüòåòó
Êè¿âñüêîãî Íàö³îíàëüíîãî óí³âåðñèòåòó
³ìåí³ Òàðàñà Øåâ÷åíêà

ÓÄÊ 349

ПРОБЛЕМНІ ПИТАННЯ ПРИМИРЕННЯ
В МЕЖАХ ЗАКРИТТЯ КРИМІНАЛЬНОГО ПРОВАДЖЕННЯ

У ФОРМІ ПРИВАТНОГО ОБВИНУВАЧЕННЯ

Íà ï³äñòàâ³ äîñë³äæåííÿ ÷èííîãî çàêîíîäàâñòâà òà íàóêîâèõ äæåðåë íàâåäåí³ îñíîâí³
ïîëîæåííÿ, ùî ðåãóëþþòü ìåõàí³çì çàêðèòòÿ êðèì³íàëüíîãî ïðîâàäæåííÿ íà ï³äñòàâ³
â³äìîâè ïîòåðï³ëîãî â³ä îáâèíóâà÷åííÿ íà òåðèòîð³¿ Óêðà¿íè. Â³äîáðàæåí³ ïðîãàëèíè,
ÿê³ ìàþòü ì³ñöå â ïðîöåñ³ äîñÿãíåííÿ ïðèìèðåííÿ, òà âèñâ³òëåí³ ìîæëèâîñò³ çëîâæè-
âàííÿ ïîòåðï³ëîãî ñâî¿ì ñòàíîâèùåì.
Êëþ÷îâ³ ñëîâà: ïðèìèðåííÿ, êîìïðîì³ñ, â³äìîâà â³ä îáâèíóâà÷åííÿ, ïðàâà ïîòåðï³ëîãî,
çëîâæèâàííÿ ïðàâàìè.

Íà ì³æíàðîäí³é ïðàâîâ³é àðåí³ áåç-
óïèííî â³äáóâàºòüñÿ íåçâîðîòíèé ïðîöåñ
àêòèâíîãî êîíòðîëþ ìîæëèâîñòåé ðåàë³-
çàö³¿ îñíîâîïîëîæíèõ ïðàâ òà ñâîáîä ëþ-
äèíè, ãàðàíòîâàíèõ ÿê íàö³îíàëüíèì,
òàê ³ ì³æíàðîäíèì çàêîíîäàâñòâîì. Îñîá-
ëèâî äàíà ä³ÿëüí³ñòü ñïîñòåð³ãàºòüñÿ â
ñôåð³ êðèì³íàëüíîãî ïðîöåñóàëüíîãî
ïðàâà, ùî íå º äèâíèì ÷åðåç âðàçëèâ³ñòü
ãðîìàäÿí ïåðåä ³ñòîðè÷íî íàëàãîäæåíèì
ìåõàí³çìîì ðîçêðèòòÿ çëî÷èí³â, äå íàé-
÷àñò³øå ïð³îðèòåòíèìè º ñòàòèñòè÷í³ äà-
í³ ïîð³âíÿíî ç äîòðèìàííÿì íîðìàòèâíî
âñòàíîâëåíî¿ ïðîöåäóðè.

Íà òåðèòîð³¿ Óêðà¿íè ç ïðèíÿòòÿì íî-
âîãî Êðèì³íàëüíîãî ïðîöåñóàëüíîãî êî-
äåêñó 2012 ð. (äàë³ — ÊÏÊ Óêðà¿íè) â
ïðîöåñóàëüíèé ìåõàí³çì ðîçñë³äóâàííÿ
çëî÷èí³â áóëè âíåñåíí³ ÿê³ñíî íîâ³
çì³íè, ÿê³ ãðóíòóâàëèñü íà ïðèöèïàõ ãó-
ìàí³çìó, çìàãàëüíîñò³ òà ðîçøèðåíí³
ìîæëèâîñòåé ï³äîçðþâàíîãî òà ïîòåðï³-

ëîãî â ñôåð³ ïðèâàòíîãî îáâèíóâà÷åííÿ.
Ùî, çîêðåìà, ìàëî ñâîº â³äîáðàæåííÿ â
ðîçøèðåíí³ ê³ëüêîñò³ ñêëàä³â çëî÷èí³â,
ÿê³ â³äíîñèëèñü äî ïðàâîâïîðóøåíü ïðè-
âàòíîãî õàðàêòåðó ïîð³âíÿíî ç Êðèì³-
íàëüíî-ïðîöåñóàëüíèì êîäåêñîì 1960 ð.
Äàíà îáñòàâèíà äàëà ïî÷àòîê íåîäíî-
çíà÷í³é ïðàâîçàñòîñîâ÷³é ïðàêòèö³, çî-
êðåìà, çíà÷íî ðîçøèðèëà ïðàâà ïîòåð-
ï³ëîãî â ìåæàõ êðèì³íàëüíîãî ïðîâà-
äæåííÿ òà ïîñòàíîâèëà íå ëèøå âàæëè-
â³ñòü éîãî ó÷àñò³ â õîä³ äîñóäîâîãî ðîç-
ñë³äóâàííÿ, à é ìîæëèâ³ñòü êîíòðîëþ
éîãî íàïðÿìó.

Ïîä³áíà äèñïîçèòèâí³ñòü ìàº ïåðåë³ê
âàð³àíò³â ïîâåä³íêè â ìåæàõ ïðîâàäæåí-
íÿ íà îñíîâ³ îáâèíóâà÷åííÿ ïðèâàòíîãî
õàðàêòåðó. Òèì íå ìåíø, ó äàí³é ñòàòò³
óâàãà ïðèä³ëåíà ìîæëèâîñò³ ïðèìèðåííÿ
â ìåæàõ ïðîöåäóðè çàêðèòòÿ êðèì³íàëü-
íîãî ïðîâàäæåííÿ íà ï³äñòàâ³ â³äìîâè
â³ä îáâèíóâà÷åííÿ.
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Âðàõîâóþ÷è ðîçâèòîê ïðàêòèêè ðå-
àë³çàö³¿ ïîëîæåíü ³íñòèòóòó ïðèìèðåííÿ
òà àêòóàëüí³ñòü äîñë³äæåííÿ ïèòàííÿ
ïðàâ ïîòåðï³ëîãî â ìåæàõ êðèì³íàëüíîãî
ïðîâàäæåííÿ ó ôîðì³ ïðèâàòíîãî îáâè-
íóâà÷åííÿ, îêðåìèì ïèòàííÿì âêàçàíèõ
³íñòèòóò³â ïðèñâÿòèëè ñâî¿ íàóêîâ³ ïðà-
ö³ ðÿä â³ò÷èçíÿíèõ ïðàâíèê³â, ÿê òî:
Â. Î. Ãðèíþê, Î. Â. Êóáàðºâà, Î. Ï. Êó-
÷èíñüêà, Â. Ï. Øèá³êî, Î. Â. Øïîòàê³â-
ñüêà, Ì. ª. Øóìèëî, Â. Ì. Þð÷èøèí,
Î. Ã. ßíîâñüêà, òà ³íø³ íàóêîâö³.

Ìåòîþ ñòàòò³ º â³äîáðàæåííÿ îñîáëè-
âîñòåé ìåõàí³çìó äîñÿãíåííÿ ïðèìèðåí-
íÿ â ìåæàõ çàêðèòòÿ êðèì³íàëüíîãî ïðî-
âàäæåííÿ ïðèâàòíîãî îáâèíóâà÷åííÿ íà
òåðèòîð³¿ Óêðà¿íè òà âèñâ³òëåííÿ ïðîãà-
ëèí, ÿê³ ìàþòü çíà÷åííÿ äëÿ ïðàêòè÷íî¿
ðåàë³çàö³¿ ïðîöåäóðè äîñÿãíåííÿ êîì-
ïðîì³ñó.

Íà òåðèòîð³¿ Óêðà¿íè ³íñòèòóò ïðèìè-
ðåííÿ ìàº ñâîº âèðàæåííÿ ÿê ó íîðìàõ
Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè (äàë³ —
ÊÊ Óêðà¿íè) (ñò. 46, ÿêà ïåðåäáà÷àº
çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïî-
â³äàëüíîñò³ ó çâ’ÿçêó ç ïðèìèðåííÿì
âèííîãî ç ïîòåðï³ëèì), òàê ³ â ïîëîæåí-
íÿõ ÊÏÊ Óêðà¿íè (óêëàäåííÿ óãîäè ïðî
ïðèìèðåííÿ ì³æ ï³äîçðþâàíèì (îáâèíó-
âà÷åíèì) òà ïîòåðï³ëèì). ×èííå çàêîíî-
äàâñòâî ïåðåäáà÷àº íàÿâí³ñòü òà ìåõà-
í³çì äîñÿãíåííÿ êîìïðîì³ñó, ïðîòå íà
ñüîãîäí³ âñå æ ³ñíóþòü ïðîãàëèíè, ÿê³
çóìîâëþþòü íàÿâí³ñòü íàóêîâèõ äèñêó-
ñ³é ñåðåä â÷åíèõ òà ïðàêòèê³â.

Òàê, îäíèì ³ç âèä³â ïðèìèðåííÿ, ÿêå
ìîæëèâå íà ñòàä³¿ äîñóäîâîãî ðîçñë³äó-
âàííÿ â ìåæàõ êðèì³íàëüíîãî ïðîâà-
äæåííÿ, º çâ³ëüíåííÿ îñîáè â³ä êðè-
ì³íàëüíî¿ â³äïîâ³äàëüíîñò³ ó çâ’ÿçêó ç
ïðèìèðåííÿì âèííîãî ç ïîòåðï³ëèì. Â³ä-
ïîâ³äíî äî ñò. 44 ÊÊ Óêðà¿íè îñîáà, ÿêà
â÷èíèëà çëî÷èí, çâ³ëüíÿºòüñÿ â³ä êðè-
ì³íàëüíî¿ â³äïîâ³äàëüíîñò³ ó âèïàäêàõ,
ïåðåäáà÷åíèõ âèùåçàçíà÷åíèì Êîäåê-
ñîì. Çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïî-
â³äàëüíîñò³ çä³éñíþºòüñÿ âèêëþ÷íî ñó-
äîì. Çã³äíî ç³ ñò. 46 ÊÊ Óêðà¿íè îñîáà,
ÿêà âïåðøå â÷èíèëà çëî÷èí íåâåëèêî¿
òÿæêîñò³ àáî íåîáåðåæíèé çëî÷èí ñåðåä-
íüî¿ òÿæêîñò³, êð³ì êîðóïö³éíèõ çëî÷è-
í³â, çâ³ëüíÿºòüñÿ â³ä êðèì³íàëüíî¿ â³ä-

ïîâ³äàëüíîñò³, ÿêùî âîíà ïðèìèðèëàñÿ ç
ïîòåðï³ëèì òà â³äøêîäóâàëà çàâäàí³ íåþ
çáèòêè àáî óñóíóëà çàïîä³ÿíó øêîäó [1].

Ùå îäíà ìîæëèâ³ñòü ïðèìèðåííÿ âè-
çíà÷åíà ÊÏÊ Óêðà¿íè, äå ïåðåäáà÷åíî,
ùî íà ñòàä³¿ äîñóäîâîãî ðîçñë³äóâàííÿ òà
ñóäîâîãî ðîçãëÿäó (äî âèõîäó ñóäó äî íà-
ðàä÷î¿ ê³ìíàòè), ïîòåðï³ëèé ³ ï³äîçðþâà-
íèé (îáâèíóâà÷åíèé) ìàþòü ïðàâî óêëàñ-
òè óãîäó ïðî ïðèìèðåííÿ. Çîêðåìà,
â³äïîâ³äíî äî ñò. 468 ÊÏÊ Óêðà¿íè â
êðèì³íàëüíîìó ïðîâàäæåíí³ ìîæå áóòè
óêëàäåíà òàêà óãîäà ïðî ïðèìèðåííÿ
ì³æ ïîòåðï³ëèì òà ï³äîçðþâàíèì ÷è îá-
âèíóâà÷åíèì. [2]

Âêàçàí³ âèäè ïðèìèðåííÿ ÷³òêî ïåðåä-
áà÷åí³ çàêîíîäàâöåì. Íîðìè, ùî ïåðåä-
áà÷àþòü äàí³ ïðîöåäóðè, ì³ñòèòü ³ ñàìå
ïîíÿòòÿ «ïðèìèðåííÿ», âîíè ìàþòü â³ä-
íîñíî îêðåñëåíèé ìåõàí³çì ðåàë³çàö³¿ òà
ðîçïîä³ëó ïîâíîâàæåíü ì³æ óïîâíîâàæå-
íèìè îðãàíàìè ùîäî ô³êñàö³¿ äîñÿãíåí-
íÿ êîìïðîì³ñó ì³æ ïðàâîïîðóøíèêîì òà
ïîòåðï³ëèì òà ìåõàí³çì â³äïîâ³äàëüíîò³
ó âèïàäêó íåâèêîíàííÿ âçÿòèõ îáîâ’ÿç-
ê³â. Íàñòóïíèé âèä ïðèìèðåííÿ, ÿêèé
ìîæå ìàòè ì³ñöå â ìåæàõ êðèì³íàëüíîãî
ïðîâàäæåííÿ, º çàêðèòòÿ êðèì³íàëüíîãî
ïðîâàäæåííÿ ïðèâàòíîãî õàðàêòåðó ó
çâÿçêó ç â³äìîâîþ ïîòåðï³ëîãî â³ä îáâè-
íóâà÷åííÿ. Òàê, â³äïîâ³äíî äî ÷. 4 ñò. 26
Êðèì³íàëüíîãî ïðîöåñóàëüíîãî êîäåêñó
Óêðà¿íè (äàë³ — ÊÏÊ Óêðà¿íè) êðèì³-
íàëüíå ïðîâàäæåííÿ ó ôîðì³ ïðèâàòíîãî
îáâèíóâà÷åííÿ ðîçïî÷èíàºòüñÿ ëèøå íà
ï³äñòàâ³ çàÿâè ïîòåðï³ëîãî. Â³äìîâà ïî-
òåðï³ëîãî, à ó âèïàäêàõ, ïåðåäáà÷åíèõ
öèì Êîäåêñîì, éîãî ïðåäñòàâíèêà â³ä îá-
âèíóâà÷åííÿ º áåçóìîâíîþ ï³äñòàâîþ
äëÿ çàêðèòòÿ êðèì³íàëüíîãî ïðîâàäæåí-
íÿ ó ôîðì³ ïðèâàòíîãî îáâèíóâà÷åííÿ.
Âèùåçàçíà÷åíå òàêîæ ï³äòâåðæóº ÷. 1
ñò. 284, äå ïåðåäáà÷åíî, ùî êðèì³íàëüíå
ïðîâàäæåííÿ çàêðèâàºòüñÿ â ðàç³ ÿêùî:
ïîòåðï³ëèé, à ó âèïàäêàõ, ïåðåäáà÷åíèõ
Êîäåêñîì, éîãî ïðåäñòàâíèê â³äìîâèâñÿ
â³ä îáâèíóâà÷åííÿ ó êðèì³íàëüíîìó ïðî-
âàäæåíí³ ó ôîðì³ ïðèâàòíîãî îáâèíóâà-
÷åííÿ. Çà íàÿâíîñò³ äàíèõ îáñòàâèí ïðî-
êóðîð ïðèéìàº ïîñòàíîâó ïðî çàêðèòòÿ
êðèì³íàëüíîãî ïðîâàäæåííÿ ùîäî ï³äîç-
ðþâàíîãî ç ï³äñòàâ, ïåðåäáà÷åíèõ ñòàò-
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òåþ, à ÿêùî âêàçàí³ îáñòàâèíè âèÿâëÿ-
þòüñÿ ï³ä ÷àñ ñóäîâîãî ïðîâàäæåííÿ, ñóä
ïîñòàíîâëÿº óõâàëó ïðî çàêðèòòÿ êðè-
ì³íàëüíîãî ïðîâàäæåííÿ [2].

Íåçâàæàþ÷è íà íàÿâí³ñòü íàóêîâèõ
äèñêóñ³é ùîäî îñîáëèâîñòåé ôîðìóâàííÿ
òà ðåàë³çàö³¿ ïîëîæåíü ³íñòèòóòó ïðèâàò-
íîãî îáâèíóâà÷åííÿ, â÷åí³ âñå æ ñõî-
äÿòüñÿ ó â³äì³ííèõ õàðàêòåðèñòèêàõ
ùîäî ðîë³ ïîòåðï³ëîãî òà ìîæèâîñòÿõ
âïëèâó íà õ³ä ïðîâàäæåííÿ. Òàê, àíà-
ë³çóþ÷è ³ñòîðè÷íèé ðîçâèòîê ïðèâàòíî-
ãî îáâèíóâà÷åííÿ â ìåæàõ êðèì³íàëüíî-
ãî ïðïîâàäæåíÿ Ñ. ². Ïåðåïåëèöÿ
çàóâàæóº, ùî äàíà ôîðìà ïðîòÿãîì ñâîãî
ðîçâèòêó ÷åðåç ïðèçìó òåìïîðàëüíî¿ õà-
ðàêòåðèñòèêè â³äçíà÷àëàñÿ ð³çíèìè âè-
äàìè ïðàâîâîãî çàêð³ïëåííÿ é ðåàë³çà-
ö³¿. Àâòîð çàçíà÷àº ÿê ïðî ïîâíå ³ãíî-
ðóâàííÿ âîëåâèÿâëåííÿ ïîòåðï³ëîãî, òàê
³ ïðî éîãî êëþ÷îâó ðîëü â ïðîöåñ³ âè-
ð³øåííÿ êðèì³íàëüíî-ïðàâîâîãî êîí-
ôë³êòó, ùî çóìîâèëî ïîäàëüøèèé ðîçâè-
òîê ÿê îêðåìèé âèä ñóäîâî¿ ä³ÿëüíîñò³
(íàïðèêëàä ìåä³àö³¿). Ïðèâàòíå îáâèíó-
âà÷åííÿ â ìåæàõ êðèì³íàëüíîãî ïðîâàä-
æåííÿ º êîìïëåêñíèì ñîö³àëüíî-ïðàâî-
âèì ÿâèùåì, ÿêå ÿâëÿº ñîáîþ ³íäèêàòîð
ä³¿ ïðèöèï³â çìàãàëüíîñò³ òà äèñïîçèòèâ-
íîñò³; âèÿâëÿº ñòóï³íü äåìîêðàòèçìó
äåðæàâè; º ïîêàçíèêîì çàëó÷åííÿ îñîáè
äî õîäó êðèì³íàëüíîãî ïðîâàäæåííÿ òà
äîñòóïó äî ³íôîðìàö³¿ òîùî [3, ñ. 181—
183].

Î. Ô. Òåíñ³íà ââàæàº, ùî ñàìó ïðèðî-
äó ïðèâàòíîãî îáâèíóâà÷åííÿ âèçíà÷àº
äèñïîçèòèâíà îñíîâà, ùî ìàº ñâ³é âèÿâ ó
ìîæëèâîñò³ ïîäàòè çàÿâó ïðî â÷èíåííÿ
çëî÷èíó äî ìèðîâîãî ñóäó ç âèìîãîþ ïðî
çàõèñò ³ â³äíîâëåííÿ ïîðóøåíèõ çëî÷è-
íîì ïðàâ ³ çêîííèõ ³íòåðåñ³â. Íà äóìêó
â÷åíî¿ ïðèìèðåííÿ â ìåæàõ êðèì³íàëü-
íîãî ïðîâàæåííÿ ïðèâàòíîãî îáâèíóâà-
÷åííÿ ÿâëÿº ñîáîþ ñâîáîäó âîëåâèÿâëåí-
íÿ ñòîð³í [4, ñ. 6—7 ].

Òîáòî ÿê íîðìè ïðàâà, òàê ³ íàóêîâà
äîêòðèíà ï³äòâåðäæóþòü, ùî âèçíà÷íîþ
îñîáëèâ³ñòòþ ïðèâàòíîãî îáâèíóâà÷åííÿ
â ìåæàõ êðèì³íàëüíîãî ïðîâàäæåííÿ º,
ïåðø çà âñå, âîëåâèÿâëåííÿ ïîòåðï³ëîãî
òà éîãî áàæàííÿ ïðîäîâæèòè ÷è çàêðèòè
ñïðàâó. Çà íàÿâíîñò³ äàíîãî áàæàííÿ í³

ïðîêóðîð í³ ñóääÿ íå ìàþòü ïðàâà ÷èíè-
òè áóäü-ÿê³ ïåðåøêîäè òà çîáîâÿçàíí³
çàêðèòè êðèì³íàëüíå ïðîâàäæåííÿ â³ä-
ïîâ³äíî äî ÷èííîãî çàêîíîäàâñòâà.

Íåçâàæàþ÷è íà ÷³òêî âñòàíîâëåí³ ³ì-
ïåðàòèâí³ íîðìè ùîäî ð³øåíÿ îñîáè ïðî
â³äìîâó â³ä îáâèíóâà÷åííÿ ìàþòü ì³ñöå
âèïàäêè, êîëè ïðàâîîõîðîíí³ îðãàíè ÷è-
íÿòü ïåðåøêîäè â ðåàë³çà³¿ äàíîãî ïðàâà.
Ç öüîãî ïðèâîäó ². À. Ò³òêî âêàçóº, ùî
³äåÿ ïð³îðèòåòíîñò³ â ìåæàõ êðèì³íàëü-
íîãî ïðîâàäæåííÿ íà ïðèâàòíèõ ³íòåðå-
ñàõ éîãî ó÷àñíèê³â ëåæèòü â îñíîâ³ òåî-
ð³¿ â³äíîâíîãî ïðàâîñóääÿ, ÿêà â³äçíà÷à-
ºòüñÿ àêòèâíèì ðîçâèòêîì òà ïîøèðåí-
íÿì íà ñâ³òîâ³é ïðàâîâ³é àðåí³. Òèì íå
ìåíø, íà äóìêó â÷åíîãî, íåçâàæàþ÷è íà
ÿê³ñíî íîâ³ ï³äõîäè ùîäî ³ñòèòóòó ïðè-
âàòíîãî îáâèíóâà÷åííÿ, ìàº ì³ñöå ñòåðåî-
òèïí³ñòü ìèñëåííÿ òà â³ä÷óòíèé ñë³ä
ïðàâîçàñòîñîâ÷î¿ ïðàêòèêè íà îñíîâ³ ïî-
ëîæåíü Êðèìí³ëàüíî-ïðîöåñóàëüíîãî êî-
äåêñó Óêðà¿íè 1960 ð. Òîáòî, íåçâàæàþ-
÷è íà íàÿâí³ñòü ñó÷àñíèõ íîðìàòèâíèõ
êîíñòðóêö³é, ÿê³ áóëè çàòâåðäæåíí³ ç
ìåòîþ çàõèñòó ïðèâàòíèõ ³íòåðåñ³â, íå º
ãàðàíò³ºþ ¿õ åôåêòèâíîãî çàñòîñóâàííÿ
òà â³äñóòíîñò³ çëîâæèâàíü. Òàê, â÷åíèé
ñòâåðäæóº, ùî «ì³æ ³íòåðåñàìè ïðèâàò-
íèõ ó÷àñíèê³â ³ äèñêðåö³éíèìè ïîâíîâà-
æåííÿìè ïîñàäîâèõ îñ³á, ïðè ïîºäíàíí³
¿õ â ìåæàõ îäíîãî êðèì³íàëüíîãî ïðîöå-
ñóàëüíîãî ³íñòèòóòó, ³ñíóº îáåðíåíî ïðî-
ïîðö³éíèé çâ’ÿçîê: ðîçøèðåííÿ ðîë³
ïðèâàòíîãî ³íòåðåñó ÿê ðóø³éíîãî ÷èí-
íèêà äëÿ ïî÷àòêó, çì³íè àáî ïðèïèíåííÿ
ïåâíèõ ïðàâîâ³äíîñèí ïåðåäáà÷àº çâó-
æåííÿ ïðàâîçàñòîñîâíî¿ äèñêðåö³¿» [5,
ñ. 8].

Íà äóìêó Î. Ã. ßíîâñüêî¿, âèçíà÷íîþ
îñîáëèâ³ñòòþ êðèì³íàëüíîãî ïðîâàäæåí-
íÿ ó ôîðì³ ïðèâàòíîãî îáâèíóâà÷åííÿ º
òå, ùî éîãî ³í³ö³àö³ÿ â³äáóâàºòüñÿ ëèøå
çà âîëåþ ïîòåðï³ëîãî â³ä çëî÷èíó éîãî
çàêîííèì ïðåäñòàâíèêîì. Ó çâÿçêó ç
öèì ïð³îðèòåòíèìè â äàíîìó âèïàäêó º
³íòåðåñè ïîòåðï³ëîãî, à íå ³íòåðåñè äåð-
æàâè. Ñàìå òîìó êëþ÷îâèì ó ïðèâàòíî-
ìó îáâèíóâà÷åíí³ º âîëåâèÿâëåííÿ ïî-
òåðï³ëîãî òà éîãî îö³íêà âñ³º¿ ñèòóàö³¿ ç
íàñòóïíèì ñàìîñò³íèì ïðèéíÿòòÿì ð³-
øåííÿ ùîäî ïðèìèðåííÿ òà ïðîáà÷åííÿ
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ïðàâîïîðóøíèêà. Â÷åíà çàçíà÷àº, ùî
îñíîâíà ðîëü ùîäî ïðèÿíÿòòÿ ð³øåííÿ
ïðî çàêðèòòÿ êðèì³íàëüíîãî ïðîâàäæåí-
íÿ ó ôîðì³ ïðèâàòíîãî îáâèíóâà÷åííÿ
íàëåæèòü ñàìå ïîòåðï³ëîìó [6, ñ. 243].

Òèì íå ìåíø, âàðòî çâåðíóòè óâàãó,
ùî çàêîíîäàâñòâî æîäíèì ÷èíîì íå ñòà-
âèòü óìîâè äëÿ ïðèéíÿòòÿ ð³øåííÿ ïðî
â³äìîâó ïîòåðï³ëîãî â³ä îáâèíóâà÷åííÿ,
ïîâí³ñòòþ íàäàþ÷è ñâîáîäó ä³é ñòîðîí³.
Ïðîòå ïîä³áíà â³äñóòí³ñòü íàãëÿäó çà äà-
íèì ïðîöåñîì ìîæå ïðèçâåñòè äî ïåðå-
ë³êó çëîâæèâàíü. Òàê, íàïðèêëàä,
Ñ. ². Ïåðåïåëèöÿ ââàæàº, ùî ìîæëèâ³ñòü
â³äìîâè â³ä îáâèíóâà÷åííÿ áåç ìîòèâó-
âàííÿ òàêîãî â÷èíêó º îäíî÷àñíî ³ âèÿ-
âîì äèñïîçèòèâíîñò³ â ïðîöåñ³ çä³éñíåí-
íÿ ïðîöåñóàëüíèõ ïðàâ, à ç ³íøîãî
áîêó — ñòâîðþº øèðîêå ïîëå äëÿ ïðàâî-
ïîðóøåííü ÷åðåç ìîæëèâ³ñòü òèñêó íà
ïîòåðï³ëîãî [7, ñ. 11]. Ç äàíîþ ïîçèö³ºþ
âàæêî íå ïîãîäèòèñü âðàõîâóþ÷è îñîá-
ëèâîñò³ êðèì³íàëüíîãî ïðîâàäæåííÿ íà
òåðèòîð³¿ Óêðà¿íè. Çîêðåìà, äîñèòü ÷àñ-
òèìè º âèïàäêè ïîãðîç ³ç áîêó ïðàâîïî-
ðóøíèê³â ùîäî ïîòåðï³ëèõ ç ìåòîþ ³í³-
ö³þâàííÿ çàêðèòòÿ êðèì³íàëüíîãî ïðî-
âàäæåííÿ.

Ïðîáëåìà òèñêó â ïðîöåñ³ ïðèìèðåí-
íÿ íå º íîâîþ äëÿ íàøî¿ äåðæàâè ³ ïîòðå-
áóº íîðìàòèâíîãî âèð³øåííÿ. Äëÿ ïðè-
êëàäó, â Êðèì³íàëüíî-ïðîöåñóàëüíîìó
êîäåêñ³ Ðåñïóáë³êè Á³ëîðóñü ³ñíóº ïåðå-
ë³ê âèïàäê³â, êîëè ïðîêóðîð ìàº ïðàâî
âòðóòèòèñü ó ïðîöåñ, ÿêùî çëî÷èííå
ä³ÿííÿ â÷èíåíå ùîäî îñîáè, ÿêà çíàõî-
äèòüñÿ â ñëóæáîâ³é àáî ³íø³é çàëåæíîñò³
â³ä îáâèíóâà÷åíîãî àáî ÷åðåç ³íø³ îáñòà-
âèíè íå â çìîç³ çàõèñòèòè ñâî¿ ïðàâà ³ çà-
êîíí³ ³íòåðåñè. Â òàêîìó âèïàäêó ïðîêó-
ðîð ìàº ïðàâî â áóäü-ÿêèé ìîìåíò âçÿòè
ó÷àñòü ó ñóäîâîìó ðîçãëÿä³ ³ ï³äòðèìóâà-
òè îáâèíóâà÷åííÿ â ñóä³ [8]. Ïîä³áíà íîð-
ìà, ìîæëèâî, ³ íå çàáåçïå÷óº ïîâíó â³ä-
ñóòí³ñòü òèñêó íà ïîòåðï³ëîãî, òèì íå
ìåíø äàº ïîâíîâàæåííÿ äåðæàâ³ ó âè-
ïàäêó ãîñòðî¿ íåîõ³äíîñò³ çàõèñòèòè ïðà-
âà îñîáè. Â êðèì³íàëüíîìó ïðîöåñóàëü-
íîìó çàêíîäàâñòâ³ Óêðà¿íè, íà æàëü,
íàðàç³ â³äñòí³ áóäü-ÿê³ íîðìè, ÿê³ çóìî-
âèëè á çàõèñò ïîòåðï³ëîãî ó âèïàäêó íà-
ñèëüíèöüêèõ àáî ³íøèõ íåïðàâîì³ðíèõ

ä³é ç áîêó ïðàâîïîðóøíèêà ç ìåòîþ â³ä-
ìîâè æåðòâè â³ä îáâèíóâà÷åííÿ.

Íàñòóïíèì ïðîáëåìíèì ïèòàííÿì,
ÿêå äîñèòü ÷àñòî âèíèêàº â ïðîöåñ³ çà-
êðèòòÿ êðèì³íàëüíîãî ïðîâàäæåííÿ ó
çâ’ÿçêó ç â³äìîâîþ ïîòåðï³ëîãî â³ä îáâè-
íóâà÷åííÿ, º ìîæëèâ³ñòü øàíòàæó ï³äî-
çðþâàíîãî ç ìåòîþ îòðèìàííÿ ïåâíî¿ âè-
ãîäè. Â ïðîöåñ³ ðîçñë³äóâàííÿ çà â³äìîâè
ïîòðåï³ëîãî â³ä îáâèíóâà÷åííÿ ùîäî
íüîãî äîñèòü ÷àñòî ñï³âðîá³òíèêè ïðàâî-
âîõîðîíèõ îðãàí³â ìîæóòü çàñòîñóâàòè
ñò. 384 ÊÊ Óêðà¿íè, ÿêà ïåðåäáà÷àº, ùî
çàâ³äîìî íåïðàâäèâ³ ïîêàçàííÿ ñâ³äêà,
ïîòåðï³ëîãî ñêëàäåí³ äëÿ íàäàííÿ àáî
íàäàí³ îðãàíó, ùî çä³éñíþº äîñóäîâå ðîç-
ñë³äóâàííÿ, âèêîíàâ÷å ïðîâàäæåííÿ, ñó-
äó, Âèù³é ðàä³ ïðàâîñóääÿ, òèì÷àñîâ³é
ñë³ä÷³é ÷è ñïåö³àëüí³é òèì÷àñîâ³é ñë³ä-
÷³é êîì³ñ³¿ Âåðõîâíî¿ Ðàäè Óêðà¿íè, ïî-
äàííÿ çàâ³äîìî íåäîñòîâ³ðíèõ àáî ï³ä-
ðîáëåíèõ äîêàç³â êàðàþòüñÿ âèïðàâíèìè
ðîáîòàìè íà ñòðîê äî äâîõ ðîê³â àáî
àðåøòîì íà ñòðîê äî øåñòè ì³ñÿö³â, àáî
îáìåæåííÿì âîë³ íà ñòðîê äî äâîõ ðî-
ê³â.Ò³ ñàì³ ä³¿, ïîºäíàí³ ç îáâèíóâà÷åí-
íÿì ó òÿæêîìó ÷è îñîáëèâî òÿæêîìó
çëî÷èí³, àáî ç³ øòó÷íèì ñòâîðåííÿì äî-
êàç³â îáâèíóâà÷åííÿ ÷è çàõèñòó, à òàêîæ
â÷èíåí³ ç êîðèñëèâèõ ìîòèâ³â, êàðàþòü-
ñÿ âèïðàâíèìè ðîáîòàìè íà ñòðîê äî
äâîõ ðîê³â àáî îáìåæåííÿì âîë³ íà ñòðîê
äî ï’ÿòè ðîê³â, àáî ïîçáàâëåííÿì âîë³ íà
ñòðîê â³ä äâîõ äî ï’ÿòè ðîê³â [1].

Ó ïðîöåñ³ ðîçñë³äóâàííÿ çëî÷èí³â äî-
ñèòü âàæêî â³äìåæóâàòè, ÷è îñîáà íàâ-
ìèñíå ïîäàëà çàÿâó ïðî â÷íåííÿ çëî÷èíó
ç ìåòîþ îòðèìàííÿ âèãîäè â³ä ï³äîçðþ-
âàíîãî, ÷è ð³øåííÿ ïðî ïðèìèðåííÿ
ñôîðìóâàëîñÿ âæå áåçïîñåðåäíüî â õîä³
ðîçñë³äóâàííÿ ÷åðåç ïðîâåäåííÿ ïåðåãî-
âîð³â òà îòðèìàííÿ ïðîùåííÿ. Äîñèòü
÷àñòî ïîä³áí³ âèïàäêè ìàþòü ì³ñöå ó
ñïðàâàõ ïðî çãâàëòóâàííÿ, äå îñîáè, ÿê³
íàñïðàâä³ íå º ïîòðåï³ëèìè, øëÿõîì
³í³ö³þâàííÿ êðèì³íàëüíîãî ïðîâàäæåí-
íÿ øàíòàæóþòü ï³äîçðþâàíèõ. Âðàõîâó-
þ÷è ùî ïîä³áíèé ñêëàä çëî÷èíó ïåðåä-
áà÷àº ñîáîþ ïîçáàâëåííÿ âîë³ â³ä 3-õ ðî-
ê³â òà ñàì ôàêò ï³äîçðè â ïðàâîïîðóøåí-
í³ ïîä³áíîãî òèïó âæå ï³äðèâàº ðåïóòà-
ö³þ îñîáè, òî áàæàííÿ çàâåðøèòè ðîçñë³-
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äóâàííÿ ÿêíàéøâèäøå ïðåâàëþº ïîð³â-
íÿííî ç âèÿâëåííÿì ôàêòó â÷èíåííÿ
ïðàâîïîðóøåííÿ, îòðèìàííÿì äîêàç³â òà
îôîðìëåííÿì îáâèíóâà÷åííÿ. Âèçíà÷è-
òè íàñïðàâä³, ÷è öå º ñêëàä çëî÷èíó, ïå-
ðåäáà÷åíèé ñò. 384 ÊÊ Óêðà¿íè, ÷è ìîæ-
ëèâ³ñòü ïðèìèðåííÿ â ìåæàõ â³äìîâè â³ä
îáâèíóâà÷åííÿ º íàäçâè÷àéíî ñêëàäíîþ,
à â äåÿêèõ âèïàäêàõ ìàéæå íåìîæëè-
âîþ. ªäèíèì ´ðóíòîâíèì ôàêòîðîì,
ÿêèé â³äð³çíÿº òàê³ ðîçõîäæåííÿ, º ñàì
ôàêò â÷èíåííÿ çëî÷èíó ï³äîçðþâàíèì,
ÿêèé ô³ãóðóº â ìåæàõ âèçíà÷åíîãî êðè-
ì³íàëüíîãî ïðîâàäæåííÿ. Òîáòî ï³äîçðþ-
âàíèé (îáâèíóâà÷åíèé) ïîâèíåí ñàìî-
ñò³éíî îáðàòè äëÿ ñåáå ñòðàòåã³þ ïîâå-
ä³íêè â ìåæàõ äîñóäîâîãî ðîçñë³äóâàí-
íÿ, ãðóíòóþ÷èñü íà ôàêòàõ ùîäî â÷èíåí-
íÿ ïðàâîïîðóøåííÿ.

Îêðåìî òðåáà â³äçíà÷èòè, ùî äîñÿã-
íåííÿ êîìïðîì³ñó òà ìîæëèâ³ñòü ïðèìè-
ðåííÿ ìîæëèâà ëèøå çà âñòàíîâëåííÿ
ôàêò³â äîáðîâ³ëüíîñò³ òà äîáðî÷åñíîñò³

ÿê ç áîêó ïîòåðï³ëîãî, òàê ³ ï³äîçðþâàíî-
ãî (îáâèíóâà÷åíîãî). Âàðòî òàêîæ çâåð-
íóòè óâàãó íà íåîáõ³äí³òü îáîâ’ÿçêîâî¿
íàÿâíîñò³ îñíîâíèõ ïîêàçíèê³â ïðèìè-
ðåííÿ ÿê â³äøêîäóâàííÿ øêîäè òà ìî-
ìåíò çàäîâîëåííÿ åìîö³éíèõ ïîòðåá
(ôàêòó ïðîùåííÿ). Äëÿ âèùåâêàçàíèõ
ôàêòîð³â äîñèòü áàæàíèì º íàÿâí³ñòü
ïèñüìîâî¿ ô³êñàö³¿ ç ìåòîþ óíèêíèíåííÿ
ïðàâîâèõ íåïîðîçóì³íü ó ìàéáóòíüîìó.

Ïèòàííÿ ïðèìèðåííÿ â ìåæàõ ïðè-
âàòíîãî îáâèíóâà÷åííÿ º äîñèòü ñêëàä-
íèì ÷åðåç â³äñóòí³òü çàêîíîäàâ÷îãî ðåãó-
ëþâàííÿ òà ìîæëèâîñòåé òèñêó íà
ïîòåðï³ëîãî ÿê ç áîêó ïðàâîîõîðîíèõ îð-
ãàí³â, òàê ³ ïðàâîïîðóøíèêà. Ñòâîðåííÿ
íîðìàòèâíèõ ãàðàíò³é êîíòðîëþ äîáðî-
â³ëüíîñò³ âîëåÿâèÿëåííÿ ïîòåðï³ëîãî â
ìåæàõ êðèì³íàëüíîãî ïðîâàäæåííÿ çà-
áåçïå÷èòü ìîæëèâ³òü æåðòâ³ çëî÷èíó çà-
õèñòèòè ñâî¿ ïðàâà, íàäàí³ ÿê Êîíñòèòó-
ö³ºþ Óêðà¿íè, òàê ³ ì³æíàðîäíèì çàêî-
íîäàâñòâîì.
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ãî ïðîèçâîäñòâà â ôîðìå ÷àñòíîãî îáâèíåíèÿ.
Íà îñíîâàíèè èññëåäîâàíèÿ äåéñòâóþùåãî çàêîíîäàòåëüñòâà è íàó÷íûõ èñòî÷íèêîâ

ïðèâåäåíû îñíîâíûå ïîëîæåíèÿ, ðåãóëèðóþùèå ìåõàíèçì çàêðûòèÿ óãîëîâíîãî ïðîèçâîä-

ñòâà íà îñíîâàíèè îòêàçà ïîòåðïåâøåãî îò îáâèíåíèÿ íà òåððèòîðèè Óêðàèíû. Îòî-
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áðàæåíû ïðîáåëû, êîòîðûå èìåþò ìåñòî â ïðîöåññå äîñòèæåíèÿ ïðèìèðåíèÿ è îñâåùå-

íû âîçìîæíîñòè çëîóïîòðåáëåíèÿ ïîòåðïåâøåãî ñâîèì ïîëîæåíèåì.

Êëþ÷åâûå ñëîâà: ïðèìèðåíèå, êîìïðîìèññ, îòêàç îò îáâèíåíèÿ, ïðàâà ïîòåðïåâøåãî,

çëîóïîòðåáëåíèÿ ïðàâàìè.

Kovalchuk À. Ì. Problematic issues of reconciliation within the framework of the
closure of criminal proceedings in the form of a private prosecution.

Based on the study of current legislation and scientific sources, the main provisions

regulating the mechanism for the closure of criminal proceedings based on the refusal of the

victim from the prosecution on the territory of Ukraine are given. The gaps that are taking

place in the process of achieving reconciliation are highlighted and the opportunities for abuse

of the position of the victim are highlighted.

The author has been proved that the achievement of a compromise and the possibility of

reconciliation is possible only in establishing the facts of voluntariness and integrity from the

side of the victim and the suspect (accused). It is noted that in the criminal prosecution of

Ukraine, unfortunately, any norms that would result in protection of the victim in the case of

violent or other unlawful actions by the offender in order to refuse the victim from the charge

is currently absent.

The article emphasizes that the issue of reconciliation within a private prosecution is rather

complicated because of the lack of legislative regulation and the possibilities for pressure on

the victim both from the law enforcement authorities and the offender. Creation of normative

guarantees of voluntary control of the will of the victim in the framework of criminal

proceedings will ensure that victims of the crime can protect their rights granted both by the

Constitution of Ukraine and international law.

Key words: reconciliation, compromise, refusal of accusation, victim’s rights, abuse of rights.
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Ï³äðó÷íèê ï³äãîòîâëåíèé íà îñíîâ³ ñó÷àñíèõ ïðàâîâèõ êîíöåïö³é òà
äîñÿãíåíü ð³çíèõ íàóê ³ â³äîáðàæàº íèí³øí³é ñòàí òà ïåðñïåêòèâè ðîçâèòêó
â³ò÷èçíÿíî¿ êðèì³íàë³ñòèêè, ÿêà ïðåäìåòíî âèéøëà äàëåêî çà ìåæ³ äîñó-
äîâîãî ñë³äñòâà ³ âèâ÷àº çàêîíîì³ðíîñò³ âèíèêíåííÿ ³íôîðìàö³¿ ïðî çëî÷èí
àáî ïðî áóäü-ÿêå ÿâèùå â ñóñï³ëüñòâ³, ùî âèìàãàº ïðàâîâîãî âðåãóëþâàííÿ
øëÿõîì äîêàçóâàííÿ. Ðîçãëÿíóòî àñïåêòè çáèðàííÿ, äîñë³äæåííÿ ³ âèêî-
ðèñòàííÿ ö³º¿ ³íôîðìàö³¿ ç ìåòîþ àêòèâíîãî âèð³øåííÿ çàâäàíü îïåðà-
òèâíî-ðîçøóêîâî¿ ðîáîòè, ðîçñë³äóâàííÿ, ñóäîâîãî ðîçãëÿäó òà âñòàíîâ-
ëåííÿ ó áóäü-ÿê³é ñôåð³ ëþäñüêî¿ ä³ÿëüíîñò³ ôàêò³â, ùî ìàþòü þðèäè÷íå
çíà÷åííÿ. Ï³äðó÷íèê ÿâëÿº ñîáîþ äîñòàòíüî ïîâíèé âèêëàä âñ³õ ðîçä³ë³â
êðèì³íàë³ñòèêè, êîòðèé â³äïîâ³äàº âèìîãàì ñòàíäàðòó âèùî¿ þðèäè÷íî¿
îñâ³òè ³ òåíäåíö³ÿì ñâ³òîâî¿ êðèì³íàë³ñòèêè. Ðàçîì ç âèêëàäîì óñòàëåíèõ
òåì ³ ïèòàíü êóðñó ³ç ´ðóíòîâíèì çàëó÷åííÿì íîðì êðèì³íàëüíîãî òà
êðèì³íàëüíî-ïðîöåñóàëüíîãî ïðàâà, äàíèõ ïñèõîëîã³¿, ³íôîðìàòèêè, ñòà-
òèñòèêè òà ³íøèõ íàóê, îêðåì³ ãëàâè ³ ïàðàãðàôè ïðèñâÿ÷åíî îðèã³íàëüíèì
é óäîñêîíàëåíèì çàñîáàì ³ ïðèéîìàì çáèðàííÿ òà äîñë³äæåííÿ äîêàçîâî¿
³íôîðìàö³¿, äåÿêèì íîâèì ìåòîäèêàì ðîçñë³äóâàííÿ çëî÷èí³â, çðîáëåíî
ïðèíöèïîâèé êðîê äî ââåäåííÿ â òåêñò ï³äðó÷íèêà ìàòåð³àë³â ùîäî
òåõí³êî-êðèì³íàë³ñòè÷íèõ ³ òàêòè÷íèõ ìîæëèâîñòåé ñóää³â, àäâîêàò³â-
çàõèñíèê³â òà íîòàð³óñ³â.
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Ãåíåðàëüíî¿ ïðîêóðàòóðè Óêðà¿íè,
ñòàðøèé ðàäíèê þñòèö³¿
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ПРОКУРОРСЬКИЙ НАГЛЯД
ЗА РОЗГЛЯДОМ ЗАЯВ, ПОВІДОМЛЕНЬ

ПРО ВЧИНЕННЯ КРИМІНАЛЬНИХ ПРАВОПОРУШЕНЬ

Ñòàòòÿ ïðèñâÿ÷åíà ïðîêóðîðñüêîìó íàãëÿäó ç ðîçãëÿäó çàÿâ ïîâ³äîìëåíü ïðî â÷èíåííÿ
êðèì³íàëüíèõ ïðàâîïîðóøåíü.
Êëþ÷îâ³ ñëîâà: íàãëÿä, çàÿâà, â³äîìîñò³, ïðàâîïîðóøåííÿ, ïåðåâ³ðêà, ñïîñ³á óêðèòòÿ,
àêòè ðåàãóâàííÿ.

Ïðîêóðîðñüêèé íàãëÿä º ãàðàíò³ºþ çà-
áåçïå÷åííÿ çàêîí³â òà ï³äçàêîííèõ íîð-
ìàòèâíèõ àêò³â é ïðèéíÿòòÿ îá´ðóíòîâà-
íèõ ð³øåíü íà ïî÷àòêó äîñóäîâîãî ðîç-
ñë³äóâàííÿ.

Âàæëèâèì º ä³ÿëüí³ñòü ïðîêóðîðà íà
ïî÷àòêó äîñóäîâîãî ðîçñë³äóâàííÿ ùîäî
çàáåçïå÷åííÿ ñâîº÷àñíîãî, ïîâíîãî òà
äîñòîâ³ðíîãî âíåñåííÿ ³íôîðìàö³¿ äî
ªÐÄÐ.

Ïðîêóðîð, çä³éñíþþ÷è ïîâíîâàæåííÿ,
ïîâèíåí âèêîíóâàòè çàâäàííÿ êðèì³íàëü-
íîãî ïðîâàäæåííÿ (ñò. 2 ÊÏÊ Óêðà¿íè),
çîêðåìà çàáåçïå÷åííÿ øâèäêîãî, ïîâíîãî
òà íåóïåðåäæåíîãî ðîçñë³äóâàííÿ.

Ìåòîþ ö³º¿ ñòàòò³ º ïîñòàíîâêà òà âè-
ð³øåííÿ ïðîáëåì ïðîêóðîðñüêîãî íàãëÿ-
äó ç ðîçãëÿä çàÿâ, ïîâ³äîìëåíü ïðî â÷è-
íåííÿ êðèì³íàëüíèõ ïðàâîïîðóøåíü.

Ðîçãëÿä çàÿâ ³ ïîâ³äîìëåíü ïðî êðè-
ì³íàëüíå ïðàâîïîðóøåííÿ ïåðåäáà÷åíî
ÊÏÊ, Ïîëîæåííÿì ïðî ïîðÿäîê âåäåííÿ
ªäèíîãî ðåºñòðó äîñóäîâèõ ðîçñë³äóâàíü,
²íñòðóêö³ºþ ïðî ïîðÿäîê ïðèéîìó, ðåº-
ñòðàö³þ òà ðîçãëÿäó â îðãàíàõ ïðîêóðà-

òóðè Óêðà¿íè çàÿâ, ïîâ³äîìëåíü ïðî
â÷èíåí³ êðèì³íàëüí³ ïðàâîïîðóøåííÿ,
çàòâåðäæåíîþ íàêàçîì Ãåíåðàëüíîãî
ïðîêóðîðà Óêðà¿íè, à òàêîæ â³äîì÷èìè
íàêàçàìè òà ²íñòðóêö³ÿìè â³äïîâ³äíèõ
ïðàâîîõîðîííèõ îðãàí³â.

Äî íèõ íàëåæèòü íàêàç Ì³í³ñòåðñòâà
âíóòð³øí³õ ñïðàâ Óêðà¿íè «Ïðî çàòâåð-
äæåííÿ ²íñòðóêö³¿ ïðî ïîðÿäîê âåäåííÿ
ºäèíîãî îáë³êó â îðãàíàõ ïîë³ö³¿ çàÿâ ³
ïîâ³äîìëåíü ïðî â÷èíåí³ êðèì³íàëüí³
ïðàâîïîðóøåííÿ òà ³íø³ ïîä³¿», ³ç çì³íà-
ìè ³ äîïîâíåííÿìè, âíåñåíèìè íàêàçîì
Ì³í³ñòåðñòâà âíóòð³øí³õ ñïðàâ Óêðà¿íè,
à òàêîæ ²íñòðóêö³ÿ ïðî îðãàí³çàö³þ ïðî-
âåäåííÿ íåãëàñíèõ ñë³ä÷èõ (ðîçøóêî-
âèõ) ä³é òà âèêîðèñòàííÿ ¿õ ðåçóëüòàò³â
ó êðèì³íàëüíîìó ïðîâàäæåíí³, çàòâåð-
äæåíà íàêàçîì Ãåíåðàëüíî¿ ïðîêóðàòó-
ðè, Ì³í³ñòåðñòâîì âíóòð³øí³õ ñïðàâ,
Ñëóæáîþ áåçïåêè, Äåðæàâíî¿ ïðèêîð-
äîííî¿ ñëóæáè, Ì³í³ñòåðñòâîì ô³íàíñ³â,
Ì³í³ñòåðñòâîì þñòèö³¿.

Ö³ òà ³íø³ ³íñòðóêö³¿, íàêàçè, äåòàëü-
íî ðåãëàìåíòóþòü ä³ÿëüí³ñòü ñèñòåìè
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Íàö³îíàëüíî¿ ïîë³ö³¿ ó ö³é ñôåð³ ä³ÿëü-
íîñò³, íà ï³äñòàâ³ íîðì ÊÏÊ òà ³íøèõ çà-
êîí³â.

Çä³éñíþþ÷è íàãëÿä çà âèêîíàííÿ çà-
êîí³â îðãàíàìè ä³çíàííÿ ³ äîñóäîâîãî
ñë³äñòâà ïðîêóðîð ó ìåæàõ ñâîº¿ êîìïå-
òåíö³¿ ìîæå âèìàãàòè äîêóìåíòè òà ³íø³
â³äîìîñò³ ïðî â÷èíåííÿ çëî÷èí³â1.

Ãîòóþ÷èñü äî íèæ÷åâêàçàíî¿ ïåðåâ³ð-
êè, ïðîêóðîð ïîâèíåí âèâ÷èòè íå ò³ëüêè
â³äïîâ³äí³ ñòàòò³ ÊÏÊ, é ÇÓ «Ïðî Íàö³î-
íàëüíó ïîë³ö³þ», à òàêîæ ³íñòðóêö³¿ òà
íàêàçè ÌÂÑ Óêðà¿íè. Çàçíà÷åí³ íàêàçè
òà ³íñòðóêö³¿ äåòàëüíî ðåãëàìåíòóþòü
ä³ÿëüí³ñòü òåðèòîð³àëüíèõ îðãàí³â ïîë³-
ö³¿ íà íàïðÿì³, ùî ï³äëÿãàº ïåðåâ³ðö³.

Äîáðå âèâ÷åí³ çàêîíè òà ï³äçàêîíí³
íîðìàòèâíî-ïðàâîâ³ àêòè ñïðèÿòèìóòü
ÿê³ñíîìó ïðîâåäåííþ ïåðåâ³ðîê, à òàêîæ
âèÿâëåííþ òà óñóíåííþ ¿õ ïîðóøåíü, äî-
ïóùåíèõ òåðèòîð³àëüíèìè îðãàíàìè ïî-
ë³ö³¿ ó öüîìó íàïðÿì³. Ìàºòüñÿ íà óâàç³,
ùî ïðîêóðàòóðà çä³éñíþº íàãëÿä çà äî-
òðèìàííÿì íå ò³ëüêè çàêîí³â, à é ï³äçà-
êîííèõ íîðìàòèâíî-ïðàâîâèõ àêò³â, ïðî
ùî éòèìåòüñÿ íèæ÷å.

Ïðîêóðîðè ïðîêóðàòóð óñ³õ ð³âí³â
ä³þòü ó ìåæàõ ïîâíîâàæåíü, âèçíà÷åíèõ
ñòàòÿìè 36, 214 òà ³íøèìè íîðìàìè
ÊÏÊ Óêðà¿íè, ïî÷èíàþ÷è ç³ ñòàä³¿ íàä-
õîäæåííÿ çàÿâè òà ïîâ³äîìëåííÿ ïðî
êðèì³íàëüíå ïðàâîïîðóøåííÿ äî ïðàâî-
îõîðîííîãî îðãàíó, ùî º ïåðåäóìîâîþ
äëÿ ïî÷àòêó äîñóäîâîãî ðîçñë³äóâàííÿ.

Âèêîðèñòîâóþ÷è ñâî¿ ïîâíîâàæåííÿ
ùîäî ðîçãëÿäó çàÿâ, ïîâ³äîìëåíü ïðî
êðèì³íàëüí³ ïðàâîïîðóøåííÿ, à òàêîæ
ïî÷àòêó äîñóäîâîãî ðîçñë³äóâàííÿ, êåð³â-
íèê ì³ñöåâî¿ ïðîêóðàòóðè àáî ¿õ çàñòóï-
íèê ïîâèíåí â÷èíèòè îäíó ç íàñòóïíèõ
ä³é. Ñàìîñò³éíî âíåñòè â³äîìîñò³ ïðî
êðèì³íàëüíå ïðàâîïîðóøåííÿ äî ªÐÄÐ
çà çàÿâàìè, ïîâ³äîìëåííÿìè, ùî íà-
ä³éøëè äî ïðîêóðàòóðè àáî íà ï³äñòàâ³
ðàïîðòó, ÿê³é ñêëàäåíèé çà ðåçóëüòàòàìè
ïåðåâ³ðêè; ó ôîðì³ ïèñüìîâî¿ ðåçîëþö³¿
âèçíà÷èòè âíåñåííÿ â³äîìîñòåé ïðî êðè-
ì³íàëüíå ïðàâîïîðóøåííÿ äî ªÐÄÐ çà çà-
ÿâàìè, ïîâ³äîìëåííÿìè òà íàïðàâëåííÿ ç

äîòðèìàííÿì ï³äñë³äíîñò³ ìàòåð³àë³â äî
îðãàíó äîñóäîâîãî ðîçñë³äóâàííÿ.

Ïîâíîâàæåííÿ ïðîêóðîðà ïåðåäáà÷å-
íî ó ñò. 36 òà ³íøèõ ñòàòÿõ ÊÏÊ.

Ïðàâîâèé àíàë³ç ñò. 36 ÊÏÊ ïîêàçàâ,
ùî öÿ íîðìà ìàº ïîíàä äâà äåñÿòêè ïîâ-
íîâàæåíü ïðîêóðîðà, à ëèøå ø³ñòü ç íèõ
ñë³ä â³äíåñòè äî ïî÷àòêó äîñóäîâîãî ðîç-
ñë³äóâàííÿ.

Íàêàçîì Ãåíåðàëüíîãî ïðîêóðîðà Óê-
ðà¿íè «Ïðî îðãàí³çàö³þ ä³ÿëüíîñò³ ïðî-
êóðîð³â ó êðèì³íàëüíîìó ïðîâàäæåíí³»
ïåðåäáà÷åíî çàáåçïå÷åííÿ ºäèíî¿ ñèñòå-
ìè îðãàí³çàö³¿ íàãëÿäó çà äîäåðæàííÿì
çàêîí³â óñ³ìà îðãàíàìè äîñóäîâîãî ðîç-
ñë³äóâàííÿ, à òàêîæ áåçóìîâíå ðåàãóâàí-
íÿ íà âèÿâëåí³ ïîðóøåííÿ çàêîíó ç ÷àñó
íàäõîäæåííÿ çàÿâè, ïîâ³äîìëåííÿ ïðî
ä³ÿííÿ äî ïðèéíÿòòÿ îñòàòî÷íîãî ð³øåí-
íÿ ó ïðîâàäæåíí³.

Êåð³âíèêàì ïðîêóðàòóð óñ³õ ð³âí³â
ñèñòåìè ³ ãàëóçåâèõ ï³äðîçä³ë³â ðåã³î-
íàëüíèõ ïðîêóðàòóð, ïðîêóðîðàì — ïðî-
öåñóàëüíèì êåð³âíèêàì äîñóäîâîãî ðîç-
ñë³äóâàííÿ íåîáõ³äíî çàáåçïå÷èòè âèêî-
íàííÿ âèìîã ñò. 214 òà ³íøèõ ñòàòåé
ÊÏÊ ïðè ïðèéîì³, ðåºñòðàö³¿, ðîçãëÿä³
òà âèð³øåíí³ â îðãàíàõ äîñóäîâîãî ðîç-
ñë³äóâàííÿ çàÿâ, ïîâ³äîìëåíü ïðî êðè-
ì³íàëüí³ ïðàâîïîðóøåííÿ, ñâîº÷àñíå
âíåñåííÿ â³äïîâ³äíèõ â³äîìîñòåé äî
ªÐÄÐ.

Óêðà¿íà çíàõîäèòüñÿ â ñêëàäí³é êðè-
ì³íîãåíí³é îáñòàíîâö³. Ïðàâîâèé àíàë³ç
çàñîá³â ³íôîðìàö³¿, ïåðåãëÿä òåëåïåðå-
äà÷, óñí³ çâåðíåííÿ ãðîìàäÿí äî àâòîðà
çà êîíñóëüòàö³ÿìè ïîêàçàâ, ùî â òåðè-
òîð³àëüíèõ â³ää³ëàõ ïîë³ö³¿ çà ð³çíèìè
îáñòàâèíàìè íå çàâæäè ðåºñòðóþòü â³äî-
ìîñò³ ïðî êðèì³íàëüíå ïðàâîïîðóøåííÿ
òà íå âíîñÿòü ¿õ äî ªÐÄÐ. Òîìó ïðîêóðîð-
ñüêèé íàãëÿä ó öüîìó íàïðÿìê³ ïîâèíåí
áóòè á³ëüø åôåêòèâíèì.

Ó çâ’ÿçêó ç öèì ïðîêóðîð ïîâèíåí
ïðîâîäèòè ïåðåâ³ðêó âèêîíàííÿ çàêîí³â
òà ï³äçàêîííèõ íîðìàòèâíèõ àêò³â ïðè
ðîçãëÿä³ çàÿâ ³ ïîâ³äîìëåíü ïðî êðèì³-
íàëüíå ïðàâîïîðóøåííÿ ó òåðèòîð³àëü-
íèõ â³ää³ëàõ íàö³îíàëüíî¿ ïîë³ö³¿.
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1 Êëî÷êîâ Â. Ã. Ïðîêóðîðñüêèé íàãëÿä çà çàêîíí³ñòþ òà îá´ðóíòîâàí³ñòþ îáðàííÿ çàïîá³æíîãî çà-
õîäó ó âèãëÿä³ òðèìàííÿ â³ä âàðòîþ // Ì³ë³ö³ÿ. 2006. ¹ 4. Ñ. 30.



Ïðè ïðîâåäåíí³ ïðîêóðîðîì ïåðåâ³ðîê
íà âèñîêîìó ð³âí³ íåîáõ³äíî âèÿâëÿòè
ñïîñîáè ïðèõîâóâàííÿ êðèì³íàëüíèõ
ïðàâîïîðóøåíü â³ä îáë³êó, ùî çàïîá³ãàº
ïîðóøåííÿì çàêîí³â òà ï³äçàêîííèõ íîð-
ìàòèâíî-ïðàâîâèõ àêò³â ïðàö³âíèêàìè
òåðèòîð³àëüíèõ â³ää³ë³â Íàö³îíàëüí³é
ïîë³ö³¿ òà ñèñòåìè äîñóäîâîãî ðîçñë³äó-
âàííÿ. Ç óðàõóâàííÿì ïðîêóðîðñüêî-
ñë³ä÷î¿ ïðàêòèêè º ê³ëüêà îñíîâíèõ ñïî-
ñîá³â ïðèõîâóâàííÿ êðèì³íàëüíèõ ïðà-
âîïîðóøåíü.

Íåðåºñòðàö³ÿ â³äîìîñòåé ïðî êðèì³-
íàëüíå ïðàâîïîðóøåííÿ â æóðíàë³ ªäè-
íîãî îáë³êó ïðî â÷èíåí³ ïðàâîïîðóøåí-
íÿ, à òàêîæ ¿õ íåâíåñåííÿ äî ªÐÄÐ: ÷àñò-
êîâà ðåºñòðàö³ÿ â³äîìîñòåé ó æóðíàë³ ªÎ
òà íåâíåñåííÿ îêðåìèõ â³äîìîñòåé äî
ªÐÄÐ; â³äìîâà çàÿâíèêó ó âíåñåí³ â³äî-
ìîñòåé äî ªÐÄÐ; íåîá´ðóíòîâàíå íàïðàâ-
ëåííÿ ìàòåð³àë³â äî ³íøîãî îðãàíó äåð-
æàâíî¿ âëàäè, ó òîìó ÷èñë³ ïðàâî-
îõîðîííîãî, áåç ðåºñòðàö³¿ â ªÐÄÐ;
ïðèºäíàííÿ çàÿâ, ïîâ³äîìëåíü äî ³íøèõ
êðèì³íàëüíèõ ïðîâàäæåíü; ïðèõîâóâàí-
íÿ êðèì³íàëüíîãî ïðàâîïîðóøåííÿ øëÿ-
õîì ñêëàäàííÿ àäì³í³ñòðàòèâíîãî ïðîòî-
êîëó ³, òàêèì ÷èíîì, çàíèæåííÿ íåáåç-
ïåêè; íåïðàâèëüíà ïîïåðåäíÿ êâàë³ô³êà-
ö³ÿ êðèì³íàëüíèõ ïðàâîïîðóøåíü.

Äî ïî÷àòêó ïåðåâ³ðêè, ç ìåòîþ âñòà-
íîâëåííÿ íå çàðåºñòðîâàíèõ â æóðíàë³
ªÎ ïîâ³äîìëåíü ïðî êðèì³íàëüíå ïðàâî-
ïîðóøåííÿ íåîáõ³äíî íàïðàâëÿòè çà-
ïèòè äî ïåâíèõ ï³äïðèºìñòâ, óñòàíîâ,
îðãàí³çàö³é ïðî çàÿâè ïîâ³äîìëåííÿ, íà-
ä³ñëàí³ íèìè äî ñèñòåìè ïîë³ö³¿.

Àêòóàëüíèì º âèòðåáóâàííÿ òàêèõ
â³äîìîñòåé ³ç ë³êóâàëüíèõ óñòàíîâ ïðî
íàäàííÿ äîïîìîãè ó çâ’ÿçêó ç íàñèëü-
íèöüêèìè òðàâìàìè çëî÷èííîãî õàðàê-
òåðó; ñàäîâèõ òà äà÷íèõ êîîïåðàòèâ³â
ïðî êðàä³æêè òîùî.

Ñë³ä çâåðíóòè óâàãó íà òå, ùî çàïèòè
íåîáõ³äíî íàäñèëàòè äî óñòàíîâ ç óðàõó-
âàííÿì ì³ñöåâîñò³, äå áóäå ïðîâîäèòüñÿ
ïåðåâ³ðêà.

Íåîáõ³äíî âèÿâëÿòè ïðèõîâóâàííÿ
ñëóæáîâèìè îñîáàìè ÄÊÂÑ Óêðà¿íè
ïîâ³äîìëåíü ïðî ò³ëåñí³ óøêîäæåííÿ
â’ÿçí³â, íåðåºñòðàö³þ ³íôîðìàö³¿ ïðî
¿õíþ ñìåðòü ó òåðèòîð³àëüíèõ ìåäè÷íèõ

çàêëàäàõ ì³í³ñòåðñòâà îõîðîíè çäîðîâ’ÿ
òîùî.

Òàê, ïðîêóðàòóðîþ Âèííèöüêî¿ îáëàñ-
ò³ âñòàíîâëåíî óêðèòòÿ ñïðè÷èíåííÿ
ò³ëåñíèõ óøêîäæåíü çàñóäæåíîìó â äåð-
æàâí³é óñòàíîâ³ «Êðèâîï³ëüñüêèé âè-
ïðàâíèé öåíòð ¹ 113».

Ç ìåòîþ ï³äâèùåííÿ åôåêòèâíîñò³
ïðîêóðîðñüêîãî íàãëÿäó ó öüîìó íà-
ïðÿì³ òà ì³í³ì³çàö³¿ ïðèõîâóâàííÿ çëî-
÷èí³â, íåîáõ³äíî â â³äîì÷îìó íîðìàòèâ-
íî-ïðàâîâîìó àêò³ ïåðåäáà÷èòè îáî-
â’ÿçêîâ³ñòü ë³êóâàëüíèõ óñòàíîâ ùî-
ì³ñÿ÷íî íàïðàâëÿòè äî ì³ñöåâèõ ïðîêó-
ðàòóð â³äîìîñò³ ïðî îñ³á, ÿêèõ äîñòàâèëè
íà ë³êóâàííÿ ç òÿæêèìè ò³ëåñíèìè
óøêîäæåííÿìè, à òàêîæ ç³ ñë³äàìè âîã-
íåïàëüíî¿ òà õîëîäíî¿ çáðî¿.

Âàæëèâèì çàâäàííÿì ó õîä³ ïåðåâ³ðêè
º âñòàíîâëåííÿ ïîâíîòè ðåºñòðàö³¿ òà îá-
ë³êó çàÿâ ³ ïîâ³äîìëåíü ïðî çëî÷èíè. Òî-
ìó ïðîêóðîð ïîâèíåí ðîáèòè çâ³ðêó, ïî-
ð³âíÿííÿ ³íôîðìàö³¿, ÿêà çíàõîäèòüñÿ â
îáë³êîâèõ æóðíàëàõ, à ñàìå: ùîäî îòðè-
ìàíèõ â³äîìîñòåé ïðî çëî÷èíè, ñêàðã
ãðîìàäÿí, îáë³êó îñ³á, ÿê³ äîñòàâëåí³ â
ïîë³ö³þ.

ßêùî ïðîêóðîð ïðîâîäèòü ïåðåâ³ðêó â
òåðèòîð³àëüíèõ â³ää³ëàõ ïîë³ö³¿, òî â³í
ïîâèíåí çâåðòàòè óâàãó íà ñòàí âíóòð³ø-
íüîãî êîíòðîëþ.

Òîìó ä³ÿëüí³ñòü ïîë³ö³¿ ïîâèííà â³ä-
ïîâ³äàòè âèìîãàì íàêàçó Ì³í³ñòåðñòâà
âíóòð³øí³õ ñïðàâ Óêðà¿íè â³ä
07.11.2015 ð. «Ïðî çàòâåðäæåííÿ ²í-
ñòðóêö³¿ ïðî ïîðÿäîê âåäåííÿ ºäèíîãî
îáë³êó â îðãàíàõ ïîë³ö³¿ çàÿâ ³ ïîâ³äîì-
ëåíü ïðî â÷èíåí³ êðèì³íàëüí³ ïðàâîïî-
ðóøåííÿ òà ³íø³ ïîä³¿» ³ç çì³íàìè ³ äî-
ïîâíåííÿìè, âíåñåíèìè íàêàçîì Ì³í³-
ñòåðñòâà âíóòð³øí³õ ñïðàâ Óêðà¿íè â³ä
30.05.2016 ð.

Çà âñ³ìà âñòàíîâëåíèìè ìàòåð³àëàìè,
â ÿêèõ º ³íôîðìàö³ÿ ïðî êðèì³íàëüíå
ïðàâîïîðóøåííÿ, ïðîêóðîð ïîâèíåí ïå-
ðåâ³ðèòè çàêîíí³ñòü òà îá´ðóíòîâàí³ñòü,
ñâîº÷àñí³ñòü ïðèéíÿòèõ ð³øåíü.

Íåîáõ³äíî âðàõîâóâàòè âèìîãè ÷. 3
ñò. 8 ÇÓ «Ïðî äåðæàâíå áþðî ðîçñë³äó-
âàíü», ïðî òå, ùî îðãàíè äåðæàâíî¿ âëà-
äè, îòðèìàâøè ³íôîðìàö³þ ïðî çëî÷èí,
â³äíåñåíèé äî ï³äñë³äíîñò³ ÄÁÐ, çîáîâ’ÿ-
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çàí³ âíåñòè â³äïîâ³äí³ â³äîìîñò³ äî ªÐÄÐ
òà ïîâ³äîìèòè íà÷àëüíèêà òåðèòîð³àëü-
íîãî ÄÁÐ.

Äî òîãî æ, ïðîêóðîðó íåîáõ³äíî çâåð-
íóòè óâàãó ³ íà òàê³ ôàêòè, ÿê³ ìîæóòü
áóòè ïðèõîâàí³ â³ä ºäèíîãî îáë³êó.

Íà ï³äñòàâ³ ö³º¿ ²íñòðóêö³¿ íàäàíà
ïèñüìîâà çàÿâà àáî ïîâ³äîìëåííÿ ïðî
â÷èíåí³ êðèì³íàëüí³ ïðàâîïîðóøåííÿ äî
òåðèòîð³àëüíî¿ ïîë³ö³¿ ïðè îñîáèñòîìó
çâåðíåíí³ çàÿâíèêà. Âîäíî÷àñ ç éîãî ðå-
ºñòðàö³ºþ â æóðíàë³ ªÎ â ÷åðãîâèé ÷àñ-
òèí³ îïåðàòèâíèé ÷åðãîâèé îôîðìëÿº òà-
ëîí-ïîâ³äîìëåííÿ ³ âèäàº éîãî çàÿâíèêó.

Àëå, ÿêùî çà ö³ºþ çàÿâîþ àáî ïî-
â³äîìëåííÿì ïðî â÷èíåí³ êðèì³íàëüí³
ïðàâîïîðóøåííÿ ïðàö³âíèêè ïîë³ö³¿
ä³éäóòü âèñíîâêó, ùî íå ðîçêðèþòü öåé
çëî÷èí, òî íå áóäóòü éîãî ðåºñòðóâàòè â
æóðíàë³ ªÎ ³, â³äïîâ³äíî, íå îôîðìëÿòü
òà íå âèäàäóòü òàëîí-ïîâ³äîìëåííÿ.

Âñòàíîâëåíèé ïîðÿäîê ùîäî îôîðì-
ëåííÿ òàëîíà-ïîâ³äîìëåííÿ ³ âèäàííÿ
éîãî çàÿâíèêó º ïîçèòèâíèì, îñê³ëüêè
ñïðèÿº ì³í³ì³çàö³¿ ó ïðèõîâàíí³ çëî÷èíó.

Ðàí³øå àâòîð íåîäíîðàçîâî ïîðóøó-
âàâ ïèòàííÿ ïðî âñòàíîâëåííÿ ïîðÿäêó:
ÿêùî ëþäèíà çâåðíóëàñÿ äî ïîë³ö³¿ ç çà-
ÿâîþ àáî ïîâ³äîìëåííÿì ïðî ñêîºíèé
çëî÷èí, ¿é íåîáõ³äíî âèäàâàòè ï³äòâåð-
äæóþ÷èé äîêóìåíò.

Ó çâ’ÿçêó ç öèì ïðîêóðîðó íåîáõ³äíî
ïåðåâ³ðÿòè, ÷è ïðîâîäèâ ðåºñòðàö³þ
çâåðíåííÿ â æóðíàë³ ªÎ â ÷åðãîâ³é ÷àñ-
òèí³ ïîë³ö³¿ îïåðàòèâíèé ÷åðãîâèé òà ÷è
îôîðìèâ òàëîí-ïîâ³äîìëåííÿ ³ âèäàâ
éîãî çàÿâíèêó.

Äëÿ ï³äòâåðäæåííÿ öüîãî ôàêòó àáî
éîãî â³äñóòíîñò³ ïðîêóðîð ìîæå âèêëè-
êàòè òà â³ä³áðàòè ïîÿñíåííÿ â³ä çàÿâíè-
êà, çàïðîïîíóâàòè éîìó ïðåä’ÿâèòè òà-
ëîí-ïîâ³äîìëåííÿ. Ìåòîþ ïðîêóðîð-
ñüêîãî íàãëÿäó òàêèõ ïåðåâ³ðîê º óñó-
íåííÿ âñòàíîâëåíèõ ïîðóøåíü çàêîíó,
ïðè÷èí ³ óìîâ, ùî ¿ì ñïðèÿëè, à òàêîæ
ïîïåðåäæåííÿ ìîæëèâèõ ïîðóøåíü ó
ïîäàëüø³é ä³ÿëüíîñò³.

Äîñÿãòè ö³º¿ ìåòè ìîæíà òàêèìè çàñî-
áàìè ïðîêóðîðñüêîãî íàãëÿäó.

Ïðîêóðîð ñàìîñò³éíî âíîñèòü â³äîìî-
ñò³ ïðî êðèì³íàëüíå ïðàâîïîðóøåííÿ äî
ªÐÄÐ.

Çã³äíî ³ç ÇÓ «Ïðî ïðîêóðàòóðó» âíî-
ñèòü ïîäàííÿ ç âèìîãîþ óñóíåííÿ ïîðó-
øåííÿ çàêîíó, ïðè÷èí òà óìîâ, ùî öüîìó
ñïðèÿëè, à òàêîæ ïðèòÿãíåííÿ îñ³á äî ïå-
ðåäáà÷åíî¿ çàêîíîì â³äïîâ³äàëüíîñò³.

Íà ï³äñòàâ³ ÇÓ «Ïðî ïðîêóðàòóðó» íà-
÷àëüíèêè â³äïîâ³äíèõ ï³äðîçä³ë³â ö³º¿
ñèñòåìè îáîâ’ÿçêîâî ïðîâîäÿòü ñëóæáîâó
ïåðåâ³ðêó.

Íàïðàâëÿþòü íåîáõ³äíó ³íôîðìàö³þ
äî ì³ñöåâèõ îðãàí³â âëàäè, à òàêîæ äî
îðãàíó äîñóäîâîãî ðîçñë³äóâàííÿ.

Íà îïåðàòèâíèõ òà ì³æâ³äîì÷èõ íàðà-
äàõ ðîçãëÿäàþòü ïèòàííÿ ùîäî ïîðóøåí-
íÿ âèìîã ñò. 214 ÊÏÊ Óêðà¿íè òà ï³äçà-
êîííèõ àêò³â ó õîä³ ïðèéîìó, ðåºñòðàö³¿
òà âíåñåííÿ äî ªÐÄÐ çàÿâ, ïîâ³äîìëåíü
ïðî êðèì³íàëüí³ ïðàâîïîðóøåííÿ.

ßêùî ïðîêóðîð íàïðàâèâ ïîäàííÿ, òî
ïîâèíåí êåðóâàòèñÿ âèìîãàìè ñò. 5 òà ³í-
øèõ ñòàòåé ÇÓ «Ïðî Íàö³îíàëüíó ïîë³-
ö³þ», à òàêîæ ÊÏÊ ³ ïîñèëàòèñÿ íà ïî-
ðóøåííÿ â³äïîâ³äíèõ éîãî ñòàòåé. Â íå-
îáõ³äíèõ âèïàäêàõ âèêîðèñòîâóâàòè Ïî-
ëîæåííÿ ïðî Íàö³îíàëüíó ïîë³ö³þ.

Àëå ïðîêóðîð ïîâèíåí âêàçàòè ³ íåäî-
äåðæàííÿ âèìîã ï³äçàêîííèõ íîðìàòèâ-
íî-ïðàâîâèõ àêò³â ÌÂÑ Óêðà¿íè òà Íà-
ö³îíàëüíî¿ ïîë³ö³¿, ÿê³ ðîçãëÿäàþòü ÿê
óìîâó, ùî ñïðèÿº ïîðóøåííþ çàêîíó. Äî
òîãî æ, ïðîêóðîðó íåîáõ³äíî çâåðíóòè
óâàãó ³ íà ²íñòðóêö³þ ç îðãàí³çàö³¿ ä³ÿëü-
íîñò³ ä³ëüíè÷íèõ îô³öåð³â ïîë³ö³¿. Â³ä-
ïîâ³äí³ ³íñòðóêö³¿, íàêàçè, íà ï³äñòàâ³
íîðì ÊÏÊ, äåòàëüíî ðåãëàìåíòóþòü
ä³ÿëüí³ñòü ñèñòåìè íàö³îíàëüíî¿ ïîë³ö³¿
ó ö³é ñôåð³ ä³ÿëüíîñò³.

Ó çâ’ÿçêó ç öèì, ïîðÿä ³ç çàêîíàìè
êðèì³íàëüíî-ïðàâîâ³ â³äíîøåííÿ ðåãó-
ëþþòüñÿ äåÿêèìè ïðàâîâèìè àêòàìè,
ÿê³ âèäàþòüñÿ çã³äíî ³ç çàêîíàìè, íà ¿õ
îñíîâ³ òà äëÿ ¿õ âèêîíàííÿ, øëÿõîì êîí-
êðåòíîãî ïðàâîâîãî ðåãóëþâàííÿ ïðîöå-
ñóàëüíèõ â³äíîñèí. Ö³ àêòè, ùî ìàþòü
ï³äçàêîííèé íîðìàòèâíî-ïðàâîâèé õà-
ðàêòåð, ïðèéìàþòüñÿ ó ðîçâèòîê òà âè-
êîíàííÿ çàêîíîäàâñòâà.

Òîìó âèíèêëî çàïèòàííÿ, ÷è çä³éñíþº
ïðîêóðàòóðà ôóíêö³¿, ïåðåäáà÷åí³ ó Êîí-
ñòèòóö³¿, — íàãëÿä çà íåäîäåðæàííÿì
âèìîã óêàç³â òà ðîçïîðÿäæåíü Ïðåçèäåí-
òà, äåêðåò³â, ïîñòàíîâ Óðÿäó, ³íñòðóê-
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ö³é, ïðàâèë, íàêàç³â òà ³íøèõ ï³äçàêîí-
íèõ àêò³â â³äïîâ³äíèõ ì³í³ñòåðñòâ òà
â³äîìñòâ.

Ñèñòåìíèé ïðàâîâèé àíàë³ç öèõ ôóíê-
ö³é ïîêàçàâ, ùî â íèõ ïåðåäáà÷åíà ä³ÿëü-
í³ñòü ïðîêóðàòóðè â³äïîâ³äíî äî çàêîíó.

Òàê, ç óðàõóâàííÿì òåìè äîñë³äæåí-
íÿ, ó ñò. 1311 Êîíñòèòóö³¿ Óêðà¿íè (íà-
áðàëà ÷èííîñò³ 30.09.2016) ïåðåäáà÷åíà
îðãàí³çàö³ÿ ³ ïðîöåñóàëüíå êåð³âíèöòâî
äîñóäîâèì ðîçñë³äóâàííÿì, âèð³øåííÿ
â³äïîâ³äíî äî çàêîíó ³íøèõ ïèòàíü ï³ä
÷àñ êðèì³íàëüíîãî ïðîâàäæåííÿ, íàãëÿä
çà íåãëàñíèìè òà ³íøèìè ñë³ä÷èìè ³ ðîç-
øóêîâèìè ä³ÿìè îðãàí³â ïðàâîïîðÿäêó.
Ñòàòòÿ 25 ÇÓ «Ïðî ïðîêóðàòóðó» ïåðåä-
áà÷àº íàãëÿä çà äîäåðæàííÿì çàêîí³â îð-
ãàíàìè, ùî ïðîâàäÿòü îïåðàòèâíî-ðîç-
øóêîâó ä³ÿëüí³ñòü, ä³çíàííÿ, äîñóäîâå
ñë³äñòâî.

Òåðì³í «çàêîíí³ñòü» ó âèùåâêàçàíèõ
ñòàòÿõ â³äñóòí³é.

Òîáòî ïðîêóðîðñüêèé íàãëÿä çä³éñíþ-
ºòüñÿ ò³ëüêè çà äîäåðæàííÿì çàêîí³â.

Ïðîòå êðèì³íàëüíå ïðîâàäæåííÿ òà
³íø³ ñë³ä÷³ ³ ðîçøóêîâ³ ä³¿ îðãàí³â ïðàâî-
ïîðÿäêó ïîâèíí³ â³äïîâ³äàòè íå ò³ëüêè
íîðìàì ÊÏÊ òà ³íøèì çàêîíàì, à é ï³ä-
çàêîííèì íîðìàòèâíî-ïðàâîâèì àêòàì
(³íñòðóêö³ÿì, ïîëîæåííÿì íàêàçàì òî-
ùî), ðåãóëþþ÷èì öþ ñôåðó ä³ÿëüíîñò³.

Ö³ íîðìàòèâíî-ïðàâîâ³ àêòè ïðèéíÿò³
ó ðîçâèòîê òà âèêîíàííÿ íîðì ÊÏÊ òà
³íøèõ çàêîí³â äëÿ øâèäêîãî ðîçêðèòòÿ
ïðàâîïîðóøåíü, âñåá³÷íîãî, ïîâíîãî ³ íå-
óïåðåäæåíîãî ðîçñë³äóâàííÿ, à â ðåçóëü-
òàò³, âèíåñåííÿ ñóäîì çàêîííîãî, îá´ðóí-
òîâàíîãî òà ñïðàâåäëèâîãî âèðîêó.

Òàê, ðîçðîáëåíî Ïîëîæåííÿ «Ïðî
ªäèíèé ðåºñòð äîñóäîâèõ ðîçñë³äóâàíü»,
çàòâåðäæåíå íàêàçîì Ãåíåðàëüíîãî ïðî-
êóðîðà Óêðà¿íè çà ïîãîäæåííÿì Ì³í³ñ-
òåðñòâà âíóòð³øí³õ ñïðàâ Óêðà¿íè,
Ñëóæáîþ áåçïåêè Óêðà¿íè òà Äåðæàâ-
íîþ ïîäàòêîâîþ àäì³í³ñòðàö³ºþ Óêðà¿-
íè. Ä³º íîâà ²íñòðóêö³ÿ ïðî ïîðÿäîê âå-
äåííÿ ºäèíîãî îáë³êó â îðãàíàõ ïîë³ö³¿
çàÿâ ³ ïîâ³äîìëåíü ïðî â÷èíåí³ êðè-
ì³íàëüí³ ïðàâîïîðóøåííÿ òà ³íø³ ïîä³¿,
à òàêîæ ²íñòðóêö³ÿ ïðî îðãàí³çàö³þ ïðî-
âåäåííÿ íåãëàñíèõ ñë³ä÷èõ (ðîçøóêî-
âèõ) ä³é òà âèêîðèñòàííÿ ¿õ ðåçóëüòàò³â
ó êðèì³íàëüíîìó ïðîâàäæåíí³.

Ä³þòü Çàãàëüíà äåêëàðàö³ÿ ïðàâ ëþ-
äèíè, ªâðîïåéñüêà êîíâåíö³ÿ ïðî çàõèñò
ïðàâ ëþäèíè òà ³íø³ ì³æíàðîäíî-ïðàâî-
â³ àêòè, ÿê³ ³ìïëàíòîâàí³ äî çàêîíîäàâ-
ñòâà äåðæàâè. Óêðà¿íà âèêîíóº âèìîãè
ì³æíàðîäíèõ äîãîâîð³â òà ÊÏÊ Óêðà¿íè
ïðî âèäà÷ó îñ³á (åêñòðàäèö³þ).

Çà ôàêòàìè ïîðóøåíü Êîíâåíö³¿ ïðî
çàõèñò ïðàâ ëþäèíè ³ îñíîâîïîëîæíèõ
ñâîáîä, âñòàíîâëåíèõ ð³øåííÿìè ªâðî-
ïåéñüêîãî ñóäó ç ïðàâ ëþäèíè, ç ìåòîþ
¿õ ïîïåðåäæåííÿ ìîæå ïðîâîäèòèñÿ äî-
ñóäîâå ðîçñë³äóâàííÿ.

Ïðîêóðîð íà ñòàä³¿ äîñóäîâîãî ðîç-
ñë³äóâàííÿ âèêîíóº íå ò³ëüêè íàãëÿäîâ³
ïîâíîâàæåííÿ, à é çä³éñíþº ïðîöåñóàëü-
íå êåð³âíèöòâî ó ïåâíîìó ïðîâàäæåíí³,
ùî ñòàíîâèòü âåëèêèé îáñÿã ðîáîòè.

Íàâ³òü ó ïðîâàäæåíí³ ïðè ïîâ³äîìëåí-
í³ ïðî ï³äîçðó ó â÷èíåí³ êðèì³íàëüíîãî
ïðàâîïîðóøåííÿ ìàþòü âêàçóâàòèñÿ íå
ò³ëüêè çàêîíè, à é ï³äçàêîíí³ íîðìàòèâ-
íî-ïðàâîâ³ àêòè, ÿê³ ïîðóøåí³ îñîáîþ.

Á³ëüøå òîãî, îñíîâíèì ó ä³ÿëüíîñò³
òåðèòîð³àëüíî¿ ïîë³ö³¿ òà ñèñòåìè äîñó-
äîâîãî ñë³äñòâà º îïåðàòèâíå ðåàãóâàííÿ
íà ïðàâîïîðóøåííÿ. Íàïðèêëàä, ó ÷åð-
ãîâ³é ÷àñòèí³ óïîâíîâàæåíèé ïîë³öåé-
ñüêèé, îòðèìàâøè çàÿâó ÷è ïîâ³äîìëåí-
íÿ ïðî êðèì³íàëüíå ïðàâîïîðóøåííÿ
ðåºñòðóº ¿¿ â æóðíàë³ ºäèíîãî îáë³êó
(ªÎ), à çãîäîì âîíà ïåðåäàºòüñÿ íà÷àëü-
íèêó ñë³ä÷îãî ï³äðîçä³ëó äëÿ âíåñåííÿ
ñë³ä÷èìè â³äîìîñòåé äî ªÐÄÐ. Ö³ ïîñà-
äîâ³ îñîáè, çîáîâ’ÿçàí³ ä³ÿòè â³äïîâ³äíî
äî ²íñòðóêö³¿ ïðî ïîðÿäîê âåäåííÿ ºäè-
íîãî îáë³êó â îðãàíàõ ïîë³ö³¿ çàÿâ ³ ïî-
â³äîìëåíü ïðî â÷èíåí³ êðèì³íàëüí³ ïðà-
âîïîðóøåííÿ òà ³íø³ ïîä³¿.

Òîìó ïðîêóðîð ïîâèíåí ïåðåâ³ðÿòè
âèêîíàííÿ ïðàö³âíèêàìè ïîë³ö³¿ íå ò³ëü-
êè âèìîãè çàêîíó, à é âêàçàíî¿ ²íñòðóê-
ö³¿ òà ³íøèõ íîðìàòèâíî-ïðàâîâèõ àêò³â
ÌÂÑ Óêðà¿íè.

Â³äïîâ³äíî äî ÷. 1 ñò. 15 ÇÓ «Ïðî Íà-
ö³îíàëüíó ãâàðä³þ Óêðà¿íè» ïåðåäáà÷å-
íî, ùî â³éñüêîñëóæáîâö³ ö³º¿ ãâàðä³¿ ìà-
þòü ïðàâî çàñòîñîâóâàòè ô³çè÷íó ñèëó,
ñïåö³àëüí³ çàñîáè, âîãíåïàëüíó çáðîþ,
îçáðîºííÿ òà áîéîâó òåõí³êó ó âèïàäêàõ,
ïåðåäáà÷åíèõ öèì Çàêîíîì, à ï³ä ÷àñ íå-
ñåííÿ âíóòð³øíüî¿ òà âàðòîâî¿ ñëóæá —
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â³äïîâ³äíî Ñòàòóòîì âíóòð³øíüî¿ ñëóæ-
áè òà Ñòàòóòîì ãàðí³çîííî¿ òà âàðòîâî¿
ñëóæá Çáðîéíèõ Ñèë.

ßêùî â³éñüêîñëóæáîâö³ Íàö³îíàëüíî¿
ãâàðä³¿ çàñòîñóâàëè âêàçàí³ ä³¿, òî ïðîêó-
ðîð ïîâèíåí ïåðåâ³ðÿòè ¿õ â³äïîâ³äí³ñòü
íå ò³ëüêè çàêîíó, à é öèì Ñòàòóòàì, ÿê³ º
ï³äçàêîííèìè àêòàìè.

Âèêëàäåíå äîçâîëÿº çðîáèòè âèñíî-
âîê, ùî ïðîêóðàòóðà çä³éñíþº âåëèêèé
îáñÿã íàãëÿäó çà äîäåðæàííÿì íå ò³ëüêè
çàêîí³â, à é ï³äçàêîííèõ íîðìàòèâ-
íî-ïðàâîâèõ àêò³â.

Çâåðòàºìî óâàãó íà òå, ùî ï³äçàêîííèõ
íîðìàòèâíî-ïðàâîâèõ àêò³â íàáàãàòî
á³ëüøå í³æ çàêîí³â. Âîíè íå º òîòîæíè-
ìè, îñê³ëüêè çàêîíè ïðèéìàþòüñÿ ïàðëà-
ìåíòîì òà ìàþòü âèùó þðèäè÷íó ñèëó.

Íà ï³äñòàâ³ âèêëàäåíîãî, íåîáõ³äíî
ó ï. 2 ñò. 1311 Êîíñòèòóö³¿ Óêðà¿íè ï³ñëÿ
ñë³â «â³äïîâ³äíî äî çàêîíó» äîïîâíèòè
ñëîâà «òà ï³äçàêîííèõ íîðìàòèâíî-ïðà-
âîâèõ àêò³â», äàë³ — çà òåêñòîì.

Ó íàçâ³, ó ÷àñòèíàõ 1 òà 2 ñò. 25 ÇÓ
«Ïðî ïðîêóðàòóðó» ï³ñëÿ ñë³â «íàãëÿä çà
äîäåðæàííÿì çàêîí³â» äîïîâíèòè ñëîâà
«òà ï³äçàêîííèõ íîðìàòèâíî-ïðàâîâèõ
àêò³â», äàë³ — çà òåêñòîì.

Ó ñòàò³ 36 ÊÏÊ ï³ñëÿ ñë³â íàãëÿä çà
«äîäåðæàííÿì çàêîí³â» äîïîâíèòè ñëîâà
«òà ï³äçàêîííèõ íîðìàòèâíî-ïðàâîâèõ
àêò³â», äàë³ çà òåêñòîì.

Ó ÷. 2 ñò. 24 ÇÓ «Ïðî Íàö³îíàëüíó
ãâàðä³þ Óêðà¿íè» ï³ñëÿ ñë³â «íàãëÿä çà
äîäåðæàííÿì çàêîí³â» äîïîâíèòè ñëîâà
«òà ï³äçàêîííèõ íîðìàòèâíî-ïðàâîâèõ
àêò³â», äàë³ çà òåêñòîì.

Îðãàíè äîñóäîâîãî ðîçñë³äóâàííÿ ç ìå-
òîþ ï³äâèùåííÿ åôåêòèâíîñò³ ó ðîçñë³-
äóâàíí³ çëî÷èí³â òàêîæ ïîâèíí³ âèâ÷àòè
òà âèêîðèñòîâóâàòè ó ñâî¿é ä³ÿëüíîñò³
ï³äçàêîíí³ íîðìàòèâíî-ïðàâîâ³ àêò³.

ßêùî íå áóäóòü âðàõîâàí³ âèùåâêàçà-
í³ ²íñòðóêö³¿, íàêàçè òà ³íø³ íîðìàòèâ-
íî-ïðàâîâ³ àêòè, òî ïðîêóðîð ìîæå â³ä-
ìîâëÿòè ó ïîãîäæåíí³ êëîïîòàíü ñë³ä-
÷îãî ïðî ïðîâåäåííÿ â³äïîâ³äíèõ ñë³ä-
÷èõ (ðîçøóêîâèõ) òà íåãëàñíèõ ä³é.

²ñíóº ³ òàêà ïðîáëåìà. Êîíñòèòóö³ÿ òà
çàêîíè Óêðà¿íè ïîâèíí³ áóòè ÿê³ñíèìè
òà ñòàá³ëüíèìè. Ïðîòå, ïåâí³ çàêîíè çíà-
õîäÿòüñÿ ó íåâäîñêîíàëåíîìó ñòàí³, â³ä-

ñòàþòü â³ä ïðàâîòâîð÷î¿ ïðàêòèêè, à òî-
ìó âèíèêàº ïîòðåáà â ¿õ óäîñêîíàëåíí³.
ßêùî âèíèêëà íåîáõ³äí³ñòü ¿õ çì³í òà
äîïîâíåíü, òî âîíè ïîâèíí³ áóòè ï³äãî-
òîâëåí³ íà âèñîêîìó ð³âí³: òî÷íî, ÿñíî,
ñòèñëî, ãðàìîòíî, ëîã³÷íî ³ âìîòèâîâàíî.

Òàê, ÷àñòî âíîñÿòü çì³íè òà äîïîâíåí-
íÿ â ÊÏÊ òà ³íø³ çàêîíè. Íàâ³òü äî íîâî¿
Êîíñòèòóö³þ Óêðà¿íè âíåñåí³ çì³íè.

Àäæå çàêîíè ïîâèíí³ â³äïîâ³äàòè
Êîíñòèòóö³¿, à ÿêùî öüîãî íåìàº, òî º ñó-
ïåðå÷íîñò³, êîíôë³êò ó ïðàâ³.

Ó çâ’ÿçêó ç öèì, ó ÷. 4 ñò. 38 ÊÏÊ ï³-
ñëÿ ñë³â «… çàñòîñîâóâàòè âñ³ ïåðåäáà÷å-
í³ çàêîíîì» äîïîâíèòè ñëîâà «òà ï³äçà-
êîííèìè íîðìàòèâíî-ïðàâîâèìè àêòà-
ìè», äàë³ — çà òåêñòîì.

Ðîçãëÿíåìî ³íøó ïðîáëåìó. Ñèñòåì-
íèé àíàë³ç ñòàòåé ÊÏÊ ïîêàçàâ, ùî â
íèõ â³äñóòí³ âèìîãè äî îðãàí³â äîñóäîâî-
ãî ðîçñë³äóâàííÿ âèÿâëÿòè ïðè÷èíè òà
óìîâè, ÿê³ ñïðèÿëè â÷èíåííþ êðèì³-
íàëüíîãî ïðàâîïîðóøåííÿ, ³ âæèâàòè çà-
õîä³â ùîäî ¿õ óñóíåííÿ.

Ñòàòòÿ 23 ÊÏÊ 1960 ð. ïåðåäáà÷àëà
òàêå ïîëîæåííÿ, ùî äàâàëî ìîæëèâ³ñòü
ï³äâèùåííÿ åôåêòèâíîñò³ ó âèÿâëåíí³
ïðè÷èí òà óìîâ, ÿê³ ñïðèÿëè â÷èíåííþ
çëî÷èíó.

Ïðîöåñóàëüíèì çàõîäîì ïîïåðåäæåí-
íÿ çëî÷èí³â áóëî âíåñåííÿ òà íàïðàâëåí-
íÿ ïîäàííÿ.

Íà ï³äñòàâ³ âèêëàäåíîãî ìîæíà çðîáè-
òè òàêèé âèñíîâîê. Äîïîâíèòè îêðåìîþ
ñòàòòåþ ÊÏÊ ïðî ïîâíîâàæåííÿ îðãàí³â
äîñóäîâîãî ðîçñë³äóâàííÿ òà ïðîêóðàòó-
ðè, âñòàíîâëþâàòè ïðè÷èíè ³ óìîâè, ùî
ñïðèÿëè â÷èíåííþ êðèì³íàëüíîãî ïðà-
âîïîðóøåííÿ, ³ âæèâàòè çàõîä³â ùîäî ¿õ
óñóíåííÿ.

Ïðîêóðîðñüêî-ñë³ä÷à ïðàêòèêà ñâ³ä-
÷èòü ïðî ôàêòè íàä³ñëàííÿ äî Ãåíåðàëü-
íî¿ ïðîêóðàòóðè Óêðà¿íè òà ïðîêóðàòóð
îáëàñòåé çàÿâ òà ïîâ³äîìëåíü ïðî êðèì³-
íàëüí³ ïðàâîïîðóøåííÿ, ÿê³ íàäñèëà-
þòüñÿ äëÿ ðîçãëÿäó äî ï³äïîðÿäêîâàíèõ
ïðîêóðàòóð. Òàêå ð³øåííÿ â³äïîâ³äàº âè-
ìîãàì ÊÏÊ Óêðà¿íè, ²íñòðóêö³¿ ïðî ïî-
ðÿäîê ïðèéîìó, ðåºñòðàö³¿ òà ðîçãëÿäó â
îðãàíàõ ïðîêóðàòóðè Óêðà¿íè, çàÿâ, ïî-
â³äîìëåíü ïðî â÷èíåí³ êðèì³íàëüí³ ïðà-
âîïîðóøåííÿ.
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Òàê³ ôàêòè ìîæóòü áóòè â ÌÂÑ Óêðà¿-
íè, â öåíòðàëüíîìó àïàðàò³ Íàö³îíàëü-
í³é ïîë³ö³¿, ÑÁÓ.

×åðåç öå âòðà÷àºòüñÿ ÷àñ âèÿâëåííÿ é
ïðîöåñóàëüíîãî çàêð³ïëåííÿ ñë³ä³â êðè-
ì³íàëüíîãî ïðàâîïîðóøåííÿ.

Ìîòèâè íàäñèëàííÿ òàêèõ çàÿâ òà ïî-
â³äîìëåíü äî öåíòðàëüíèõ ïðàâîîõîðîí-
íèõ îðãàí³â áóâàþòü ð³çíèìè. Äî íèõ
ìîæíà â³äíåñòè òå, ùî öåíòðàëüíèé îð-
ãàí ìîæå âíåñòè â³äïîâ³äí³ â³äîìîñò³ äî
ªÐÄÐ äëÿ ðîçïî÷èíàííÿ ðîçñë³äóâàííÿ,
ùî çìåíøàòü òÿãàíèíó. Äðóãèì ìîòèâîì
º âñòàíîâëåííÿ êîíòðîëþ íàä ï³äëåãëèì
îðãàíîì ³ âíåñåííÿ â³äïîâ³äíèõ â³äîìîñ-
òåé äî ªÐÄÐ òà ðîçïî÷àòè ðîçñë³äóâàííÿ.
Òàê, ãðîìàäÿíè íåçàäîâîëåí³ ôàêòàìè
ïðî íåâíåñåíí³ äî ªÐÄÐ, çà çàÿâîþ, ïî-
â³äîìëåííÿì ïðî â÷èíåíå êðèì³íàëüíå
ïðàâîïîðóøåííÿ, êîëè çàÿâíèêîâ³ ïðî
öå ïèñüìîâî íå ïîâ³äîìëÿºòüñÿ.

Ç ìåòîþ ì³í³ì³çàö³¿ òàêèõ ôàêò³â,
ïðîïîíóºìî äîïîâíèòè ÷. 1 ñ. 214 ÊÏÊ
äðóãèì ðå÷åííÿì ó òàê³é ðåäàêö³¿: «çàÿ-
âè òà ïîâ³äîìëåííÿ ïðî êðèì³íàëüíå
ïðàâîïîðóøåííÿ íàäñèëàþòüñÿ íà òåðè-
òîð³þ îðãàíó äîñóäîâîãî ðîçñë³äóâàííÿ
òà ïðîêóðàòóðè, ï³ä þðèñäèêö³ºþ ÿêîãî
çíàõîäèòüñÿ ì³ñöå êðèì³íàëüíîãî ïðàâî-
ïîðóøåííÿ». ²ñíóþ÷å äðóãå ðå÷åííÿ ââà-
æàòè òðåò³ì.

Íà ï³äâèùåííÿ åôåêòèâíîñò³ ä³ÿëüíî-
ñò³ ïðîêóðîðà âïëèâàº âïðîâàäæåííÿ íà-
óêîâèõ ðåçóëüòàò³â ó ïðàêòèêó ä³ÿëüíî-
ñò³ ñèñòåìè ïðîêóðàòóðè. Òîìó, íåîá-
õ³äíî îïåðàòèâíî âæèâàòè çàõîä³â ùîäî
âíåñåííÿ çì³í ïðè ðîçðîáö³ íîâèõ ìåòî-
äè÷íèõ äîêóìåíò³â ó çâ’ÿçêó ç³ çì³íàìè
çàêîí³â òà ï³äçàêîííèõ íîðìàòèâíî-ïðà-
âîâèõ àêò³â.

Êëî÷êîâ Â. Ïðîêóðîðñêèé íàäçîð çà ðàññìîòðåíèåì çàÿâëåíèé, ñîîáùåíèé î ñîâåð-
øåíèè óãîëîâíûõ ïðàâîíàðóøåíèé.
Ñòàòüÿ ïîñâÿùåíà ïðîêóðîðñêîìó íàäçîðó çà ðàññìîòðåíèåì çàÿâëåíèé, ñîîáùåíèé î
ñîâåðøåíèè óãîëîâíûõ ïðàâîíàðóøåíèé.
Êëþ÷åâûå ñëîâà: íàäçîð, çàÿâëåíèå, ñâåäåíèÿ, ïðåñòóïëåíèå, ïðîâåðêà, ñïîñîá óêðûòèÿ,
àêòû ðåàãèðîâàíèÿ.

Klochkov V. The prosecutor’s supervision about consideration of applications, messages
about committing criminal offenses.
The topic dedicated to prosecutor’s supervision about consideration of applications, messages
about criminal.
Key words: supervision, applications, state papers, criminal offenses, calibration, metod of
concealment, act of state.
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ÓÄÊ 343.3/.7

ß. Î. Òðèíüîâà,
êàíäèäàò þðèäè÷íèõ íàóê,
àäâîêàò, ïðîôåñîð êàôåäðè êðèì³íàëüíîãî ïðàâà,
ïðîöåñó òà êðèì³íàë³ñòèêè
ªâðîïåéñüêîãî óí³âåðñèòåòó

РОЛЬ КРИМІНАЛЬНОГО ПРАВА
У ВИРІШЕННІ ЕКОЛОГІЧНИХ ПРОБЛЕМ

… íå âàðòî íàäòî ñïîêóøàòèñü
Ïåðåìîãàìè íàä ïðèðîäîþ:
çà êîæíó ç íèõ âîíà íàì ìñòèòüñÿ
Ô. Ýíãåëüñ

Ó ñòàòò³ çâåðòàºòüñÿ óâàãà íà íàãàëüí³ åêîëîã³÷í³ ïðîáëåìè, ïîâ’ÿçàí³ ç ãëîáàëüíèìè
çì³íàìè êë³ìàòó, âèêëèêàí³ æèòòºä³ÿëüí³ñòþ ëþäñòâà, òàê³ ÿê çàòîïëåííÿ ñóõîäîëó
îêåàíàìè, ïîâ³í³ òà ïîñóõè, êë³ìàòè÷íà ì³ãðàö³ÿ, êë³ìàòè÷í³ â³éíè òîùî. Çàïîá³ãòè
ïîãëèáëåííþ âêàçàíèõ ïðîáëåì òà ñïðèÿòè ¿õ âèð³øåííþ ìîæå ïåðåõ³ä ëþäñòâà äî á³î-
åòè÷íîãî ìèñëåííÿ, ñïîâ³äóâàííÿ åêîöåíòðè÷íîãî ñâ³òîãëÿäó òà êîåâîëþö³éíîãî øëÿõó
³ñíóâàííÿ. Ñïðèÿòèìå öüîìó é ïåðåîñìèñëåííÿ êðèì³íàëüíî-ïðàâîâîãî çàáåçïå÷åííÿ
ñòàëîãî ðîçâèòêó ëþäñòâà íà çàñàäàõ åêîöåíòðè÷íî¿ êîíöåïö³¿. Ðîçïî÷èíàòè äîö³ëüíî
ç ïåðåôîðìàòóâàííÿ ñòðóêòóðè Îñîáëèâî¿ ÷àñòèíè Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè.
Çëî÷èíè ïðîòè ìèðó, áåçïåêè ëþäñòâà òà ì³æíàðîäíîãî ïðàâîïîðÿäêó ñë³ä ðîçì³ñòèòè
â ¿¿ ðîçä³ë³ ², à çëî÷èíè ïðîòè äîâê³ëëÿ — ó ðîçä³ë³ ²². Äîö³ëüíå é ïîñèëåííÿ â³äïîâ³äàëü-
íîñò³ çà âêàçàí³ çëî÷èíè ÿê çà ïîñÿãàííÿ íà ôóíäàìåíòàëüí³ öèâ³ë³çàö³éí³ ö³ííîñò³.
Êëþ÷îâ³ ñëîâà: á³îåòèêà, ãëîáàëüíà á³îåòèêà, åêîëîã³÷íà åòèêà, åêîëîã³÷íèé ³ìïåðà-
òèâ, Îñîáëèâà ÷àñòèíà Êðèì³íàëüíîãî êîäåêñó, çëî÷èíè ïðîòè ìèðó, áåçïåêè ëþäñòâà
òà ì³æíàðîäíîãî ïðàâîïîðÿäêó, åêîëîã³÷í³ çëî÷èíè.

Ñó÷àñíå ëþäñòâî ðåàëüíî â³ä÷óëî íà-
ñë³äêè ñâîãî õèæàöüêîãî ñòàâëåííÿ äî
íàâêîëèøíüîãî ñåðåäîâèùà. Òåõíîãåíí³
êàòàñòðîôè, åêîëîã³÷í³ ëèõà, ùî ñòàëè
ìàéæå íîðìîþ ñüîãîäåííÿ, ñòâîðèëè ðå-
àëüíó çàãðîçó ³ñíóâàííþ á³îñôåðè. Ðå-
çóëüòàòàìè ïàðàçèòè÷íî¿ ä³ÿëüíîñò³ ëþ-
äèíè ôàõ³âö³, çîêðåìà, ââàæàþòü çá³ëü-
øåííÿ êë³ìàòè÷íèõ êàòàêë³çì³â ïëàíå-
òàðíîãî ìàñøòàáó, íàñë³äêîì ÿêèõ º íå
ëèøå òàíåííÿ ëüîäîâèê³â, çíèêíåííÿ
âíóòð³øí³õ ìîð³â òà ð³ê, à íàâ³òü ïîÿâó
òàê çâàíèõ êë³ìàòè÷íèõ á³æåíö³â, ëî-
êàëüíèõ â³éí çà ïðèðîäí³ ðåñóðñè òîùî.

Ùå íà ïî÷àòêó ÕÕ ñò. â³äîìà ãóìà-
í³ñòêà Îëåíà Ðåð³õ ïðîðîêóâàëà, ùî ðà-
íî ÷è ï³çíî íàóêîâå â³äîáðàæåííÿ ä³é-
ñíîñò³ ñòàíå ãóìàííèì íå ëèøå ùîäî
ëþäèíè, à é äî óñ³õ ôîðì æèòòÿ íà ïëà-
íåò³ Çåìëÿ [1]. ª ñïîä³âàííÿ, ùî ÕÕ² ñò.

ìàº ïðîéòè ï³ä ãàñëîì ãóìàí³çàö³¿ íà-
óêè. Äëÿ öüîãî ñêëàäàþòüñÿ íåîáõ³äí³
ïåðåäóìîâè, ãîëîâíèìè ñåðåä ÿêèõ º ³í-
ôîðìàòèçàö³ÿ óñ³õ ñôåð æèòòºä³ÿëüíîñò³
ëþäñòâà òà ãëîáàë³çàö³ÿ ñóñï³ëüíèõ â³ä-
íîñèí. Àëå íå ñë³ä çàáóâàòè é ïðî òàêó
ïåðåäóìîâó ãóìàí³çàö³¿ íàóêîâîãî â³äîá-
ðàæåííÿ ä³éñíîñò³ ÿê ãëîáàëüíà á³îåòè-
êà, ïðèíöèïè ÿêî¿ â çàãàëüíîìó âèãëÿä³
â³äîáðàæåíî ó Âñåçàãàëüí³é äåêëàðàö³¿
ïðî á³îåòèêó òà ïðàâà ëþäèíè, ïðèéíÿ-
ò³é ÞÍÅÑÊÎ â 2005 ð. [2]. Äîòðèìàííÿ
çàçíà÷åíèõ ïðèíöèï³â çäàòíå óáåçïå÷èòè
ëþäñòâî â³ä áàãàòüîõ íåãàðàçä³â, íèì æå
é ñòâîðåíèõ, îäíèì ç ÿêèõ º òàê çâàíå
íåáåçïå÷íå çíàííÿ, òîáòî âòîðãíåííÿ ëþ-
äèíè â íåâ³äîì³ ðàí³øå ñôåðè áóòòÿ, ðå-
çóëüòàòè ÿêîãî, ó òîìó ÷èñë³ é íåáåçïå÷-
í³, ñóòòºâî âèïåðåäæàþ÷è äîñÿãíåííÿ
³íøèõ ãàëóçåé çíàííÿ, ñòâîðþþòü ñîö³-
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àëüíî-ïðàâîâèé äèñáàëàíñ ó ñóñï³ëüñòâ³.
Ëþäñòâî äîíåäàâíà çàëèøàëîñü àáñîëþò-
íî áåççàõèñíèì ïåðåä íåáåçïå÷íèì çíàí-
íÿì ó áåçïåêîâîìó, ñîö³àëüíî-åòè÷íîìó
òà ïðàâîâîìó âèì³ðàõ ³ ëèøå îñòàíí³ì
÷àñîì, ç â³äíîâëåííÿì ³íòåðåñó äî ãëî-
áàëüíî¿ á³îåòèêè, ç’ÿâèâñÿ øàíñ âïîðÿä-
êóâàòè îïåðóâàííÿ òàêèì çíàííÿì òà
éîãî ïðàêòè÷íèìè íàñë³äêàìè.

Òåîðåòè÷íå ï³ä´ðóíòÿ Âñåçàãàëüíî¿
äåêëàðàö³¿ ïðî á³îåòèêó òà ïðàâà ëþäèíè
ñêëàäàþòü äîñë³äæåííÿ âèäàòíèõ ìèñ-
ëèòåë³â ìèíóëèõ åïîõ òà ñó÷àñíîñò³. Ñå-
ðåä îñòàíí³õ ³ìåíà é íàøèõ íåäàâí³õ
ñï³ââ³ò÷èçíèê³â Â. Âåðíàäñüêîãî, Ì. Ðå-
ð³õà, Ê. Ö³îëêîâñüêîãî, Ì. Óìîâà òà ³í-
øèõ [3], á³îåòè÷íå â÷åííÿ ÿêèõ ðîçâèâà-
ëîñü çóñèëëÿìè çàðóá³æíèõ äîñë³äíèê³â
O. Ëåoïoëüäo òà Â. P. Ïoòòåpà, ÿê³ ââà-
æàþòüñÿ íà Çàõîä³ ðîäîíà÷àëüíèêàìè
ñó÷àñíî¿ ãëîáàëüíî¿ á³îåòèêè, áóäó÷è íà-
ñïðàâä³ ëèøå ïðîäîâæóâà÷àìè äîñë³-
äæåíü ñâî¿õ âèùåçàçíà÷åíèõ ïîïåðåäíè-
ê³â. Îêðåì³ àñïåêòè åêîëîã³÷íî¿ åòèêè
ïðîäîâæóþòü ðîçðîáëÿòèñü ïðåäñòàâíè-
êàìè ð³çíèõ ãàëóçåé íàóêè. Òàê, íà ïîñò-
ðàäÿíñüêîìó ïðîñòîð³ äåäàë³ á³ëüøå óâà-
ãè ïðèä³ëÿºòüñÿ ôåíîìåíó åêîëîã³÷íîãî
³ìïåðàòèâó (Ñ. Ãàâðèø [4], Â. Êîñòèöü-
êèé [5, 6], Ì. Ìî³ñººâ [7]), ðîçðîáëÿºòüñÿ
Åêîëîã³÷íà êîíñòèòóö³ÿ Çåìë³ [8], ç’ÿâè-
ëàñÿ êîíöåïö³ÿ ïðàâ ïðèðîäè [10], ïî-
ñòóïîâî â³äáóâàºòüñÿ çì³íà äîì³íóþ÷îãî
îñòàíí³ ñòîë³òòÿ àíòðîïîöåíòðè÷íîãî
ñâ³òîãëÿäó íà ïåðñïåêòèâíèé åêîöåí-
òðè÷íèé, á³îåòèêó ñòàëè îòîòîæíþâàòè
ç ïðèðîäíèì ïðàâîì ñó÷àñíîñò³ (neo jus
naturale) [10], ðîçðîáëÿþòüñÿ êîíöåïö³¿
á³îåòèçàö³¿ îêðåìèõ ãàëóçåé ïðàâà [3]
òîùî.

Âàæëèâèìè àñïåêòàìè á³îåòè÷íîãî
â³äîáðàæåííÿ ä³éñíîñò³ º åêîëîã³÷íå ïðà-
âî òà â³äïîâ³äí³ éîìó ³íñòèòóòè êðè-
ì³íàëüíîãî ïðàâà. Ç ÷èñëà ïðåäñòàâíèê³â
â³ò÷èçíÿíî¿ òåîð³¿ êðèì³íàëüíîãî ïðàâà
äîñë³äæåííþ ð³çíèõ àñïåêò³â êðèì³íàëü-
íî-ïðàâîâîãî çàáåçïå÷åííÿ åêîëîã³÷íî¿
áåçïåêè òà ïðîòèä³¿ çëî÷èíàì ïðîòè äîâ-
ê³ëëÿ ïðèñâÿòèëè ñâî¿ ðîáîòè Î. Â³â÷à-
ðåíêî, Ñ. Ãàâðèø, Ñ. Ãîëóá, Ò. Ãðèãî-
ðºâà, Í. ²âàíîâà, Ç. Êîð÷åâà, Î. Êîâòóí,
Ì. Êóöåâè÷, Â. Ìàòâ³é÷óê, ². Ìèòðîôà-

íîâ, Â. Íàâðîöüêèé, Í. Íåòåñà, À. Øóëü-
ãà òà ³íø³. Ïðîòå âèâ÷åííþ çëî÷èííîãî
âïëèâó ëþäèíè íà äîâê³ëëÿ ç á³îåòè÷íèõ
òà åêîöåíòðè÷íèõ ïîçèö³é íå ïðèä³ëÿëî-
ñÿ óâàãè, òîä³ ÿê ñàìå òàêèé ï³äõ³ä, ç îã-
ëÿäó íà ïðàêòèêó õèæàöüêîãî ñòàâëåííÿ
äî äîâê³ëëÿ òà ðåçóëüòàòè â³äêðèòòÿ ëþä-
ñòâîì íåáåçïå÷íîãî çíàííÿ, º àêòóàëüíèì
òà äîö³ëüíèì.

Ñë³ä çàçíà÷èòè, ùî ïîíÿòòÿ ãëîáàëü-
íî¿ á³îåòèêè íå º íîâèì, ÿê ìîæå çäàòèñü
íà ïåðøèé ïîãëÿä òèì, õòî ÷óâ àáî ÷èòàâ
ëèøå ïðî ãàëóçåâó á³îåòèêó çäåá³ëüøîãî
â ìåäè÷í³é ñôåð³ (³íêîëè ìîæíà çóñòð³òè
¿¿ îòîòîæíåííÿ ³ç ìåäè÷íîþ äåîíòîëî-
ã³ºþ) [11, 12]. Ïðîòå òàêå çâóæåíå òëóìà-
÷åííÿ á³îåòèêè ñóòòºâî îáìåæóº ¿¿ çì³ñò.
Ïðî ãëîáàëüíó á³îåòèêó, Æèâó åòèêó,
Åòèêó æèòòÿ ïèñàëè ùå Â. Âåðíàäñüêèé,
Ì. Ðåð³õ, Ê. Ö³îëêîâñüêèé, Ì. Óìîâ [3].
Ï³çí³øå â ïóáë³êàö³ÿõ çàõ³äíèõ àâòîð³â
ìîæíà çóñòð³òè ñõîæ³ äóìêè. Òàê ³äå¿,
âècóíóò³ O. Ëåoïoëüäo, íàáóëè ïoäàëü-
øoão poçâèòêó ó ïpàöÿõ Â. P. Ïoòòåpà,
çoêpåìà ó â³äîì³é éoão êíèç³ «Á³oåòè-
êà — ì³cò â ìàéáóòíº» [3]. Âàpòo
â³äçía÷èòè é òå, ùo êíèãà Â. P. Ïoòòåpà
ïpècâÿ÷åíà ïàì’ÿò³ éoão â÷èòåëÿ Î. Ëåî-
ïîëüäî. Ó câ³é ÷àc O. Ëåoïoëüä còâopèâ
ocoáëèâó åòèêó — Åòèêó Çåìë³ ³ poçïoâ-
cþäèâ ¿¿ íà óc³ âèäè æèâèõ ³ñòîò òà
åêoëoã³÷í³ cï³ëüíoòè. Â³í ââàæàâ, ùo
åòèêà Çåìë³ ïoêëèêàíà çàòâåpäèòè ïpàâo
íà ³cíóâàííÿ â ïpèpoäíèõ óìoâàõ âcüoão
òoão, ùo cêëàäàº åêocècòåìó, à òàêoæ
çì³íèòè poëü ëþäèíè â á³ocôåp³, ïåpå-
òâopèâøè ¿¿ ³ç çàãàpáíèêà ïpèpoäè íà
ð³âíoïpàâíoão ïpåäcòàâíèêà á³oëoã³÷-
íoão cï³âòoâàpècòâà. Âcóïåpå÷ òpàäè-
ö³éíîìó ï³äõîäó, íoâà åòèêà ïpoãoëoøó-
âàëà ïpàâo êoæíoão âèäó íà ³cíóâàííÿ,
íåçàëåæío â³ä éoão åêoíoì³÷ío¿ ö³ííocò³
àáo êopècíocò³ [3].

Íàâåäåíå ñâ³ä÷èòü ïðî íåçãàñàþ÷èé
³íòåðåñ íàóêîâî¿ ñï³ëüíîòè äî åêîñèñòå-
ìè, ¿¿ çáåðåæåííÿ, ³ ÷åðåç íå¿ — çáåðå-
æåííÿ òà áåçïåêó ³ñíóâàííÿ ëþäñòâà.

Ìåòîþ ñòàòò³ º ïðèâåðíåííÿ óâàãè íà-
óêîâî¿ ñï³ëüíîòè äî òàêèõ êîíöåïò³â ÿê
ãëîáàëüíà á³îåòèêà, åêîëîã³÷íèé ³ìïåðà-
òèâ, Æèâà åòèêà, Åòèêà Çåìë³, à îñîáëè-
âî — äî åêîëîã³÷íèõ ïðîáëåì ñó÷àñíîñò³
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â ãëîáàëüíî-á³îåòè÷íîìó âèì³ð³ òà ðîë³
êðèì³íàëüíîãî ïðàâà ó âèð³øåíí³ îñòàí-
í³õ.

Óñâ³äîìèâøè ñóòí³ñòü ïðèíöèï³â ãëî-
áàëüíî¿ á³îåòèêè òà íåóõèëüíî êåðóþ-
÷èñü íèìè, ëþäñòâî ìàº øàíñ çáåðåãòè
Çåìëþ äëÿ ñâî¿õ íàùàäê³â. Ñï³ââ³äíîñÿ-
÷è öþ ïàðàäèãìó çîêðåìà ç êðèì³íàëü-
íèì ïðàâîì, òîáòî çì³íþþ÷è óñòàëåí³
óÿâëåííÿ ùîäî äåÿêèõ àñïåêò³â êðèì³-
íàëüíî-ïðàâîâî¿ ä³éñíîñò³ â äóñ³ á³îåòè-
êè, ìîæíà ðîçðàõîâóâàòè íà ñóòòºâå ï³ä-
âèùåííÿ åôåêòèâíîñò³ êðèì³íàëüíî-ïðà-
âîâîãî çàáåçïå÷åííÿ ïðîòèä³¿ â³äïîâ³ä-
íèì âèäàì çëî÷èííîñò³.

²íòåðåñ äî çáåðåæåííÿ åêîñèñòåìè òà
ëþäèíè ÿê ¿¿ ÷àñòêè âèêðèñòàë³çóâàâñÿ ó
ô³ëîñîôñüêîìó ïèòàíí³ â ÕÕ ñò. ó çâ’ÿç-
êó ³ç ñòâîðåííÿì çáðî¿ ìàñîâîãî çíèùåí-
íÿ òà ¿¿ çàñòîñóâàííÿì çáðîéíèìè ñèëà-
ìè ÑØÀ ïðîòè ßïîí³¿, Â’ºòíàìó. Ïî-
ñòàëî çàïèòàííÿ: ÷è ìîæíà ðîáèòè âñå,
ùî º ìîæëèâèì? Ïðè÷îìó íå ëèøå ó âî-
ºíí³é ãàëóç³, à áóäü-äå, êîëè öå íåáåçïå÷-
íî äëÿ óñüîãî ëþäñòâà: ïîâåðòàòè íàçàä
ð³êè, îñóøóâàòè ÷è íàâïàêè çàòîïëþâà-
òè ö³ë³ åêîñèñòåìè, ïðîâîäèòè äîñë³äè ç
ãåíîìîì ëþäèíè, ñòâîðþâàòè ê³áåðîðãà-
í³çìè, ãåííîìîäèô³êîâàí³ îðãàí³çìè, õè-
ìåðè, ïðîâîäèòè äîñë³äè ç àäðîííèì
êîëëàéäåðîì òîùî.

Ìàéæå âñ³ ö³ ïèòàííÿ ìîæíà â³äíåñòè
äî ïðåäìåòà ñôåðè åêîëîã³÷íî¿ åòèêè,
ÿêà âõîäèòü äî ñèñòåìè ãëîáàëüíî¿ á³î-
åòèêè. Òàê á³ëîðóñüêèé ïðîôåñîð Ò. Ì³-
øàòê³íà, ÿêà âæå á³ëüøå äâîõ äåñÿòè-
ë³òü çàéìàºòüñÿ ïèòàííÿìè á³îåòèêè ó
âñ³õ ¿¿ ïðîÿâàõ, â³äíîñèòü äî ñôåðè âè-
ð³øåííÿ åêîëîã³÷íîþ á³îåòèêîþ íàñòóï-
íèõ çàâäàíü: âèÿâëåííÿ òà òåîðåòè÷íå
îá´ðóíòóâàííÿ îñíîâíèõ ïðèíöèï³â òà
íîðì ìîðàëüíî¿ ðåãóëÿö³¿ â³äíîñèí ëþ-
äèíà—ïðèðîäà; ïîøóê ïðàêòè÷íèõ ðåãó-
ëÿòèâ³â, òåõíîëîã³é òà ³íñòèòóò³â ¿õ
âçàºìîä³¿, ÿê³ âîíà íàçèâàº ³íñòèòóö³îíà-
ë³çàö³ºþ åêîåòèêè, ïåðåâò³ëåííÿ ¿¿ â
ä³þ÷èé ³íñòðóìåíò êåð³âíèöòâà âèðîá-
íèöòâîì, ðîçðîáêà ìåõàí³çì³â åêîëîã³÷-
íîãî ìåíåäæìåíòó; ðîçðîáêà çàñîá³â òà
ìåòîä³â ôîðìóâàííÿ åíâàéðîíìåíòàëü-
íî¿ ñâ³äîìîñò³, ùî ñèíòåçóº ãëîáàëüíå áà-
÷åííÿ ñâ³òó ç ä³éñíèìè ãóìàí³ñòè÷íèìè

ö³ííîñòÿìè, òà ÿêå âèñòóïàº ï³ä´ðóíòÿì
åòè÷íî¿ ïîâåä³íêè ëþäåé â ¿õ ïðàêòè÷í³é
æèòòºä³ÿëüíîñò³ [13, ñ. 111]. Ñôåðîþ
ïðàêòè÷íîãî çàñòîñóâàííÿ òåîðåòè÷íèõ
ïîñòóëàò³â åêîëîã³÷íî¿ åòèêè º çàáåçïå-
÷åííÿ á³îáåçïåêè, ùî ïîâ’ÿçàíî ç ðîçâèò-
êîì íàóêè òà ñó÷àñíèõ á³îòåõíîëîã³é,
ÿê³ ì³ñòÿòü âåëèêèé ïîòåíö³àë òà áåçïå-
êó äëÿ ³ñíóâàííÿ ëþäèíè, ñîö³óìó ³ ïðè-
ðîäíîãî ñåðåäîâèùà [13, ñ. 112].

Ó êîíòåêñò³ ãëîáàëüíî¿ á³îåòèêè âè-
ä³ëÿþòü îñíîâí³ òåîðåòè÷í³ ïðèíöèïè
åêîåòèêè. Îñê³ëüêè åêîåòèêà º ñêëàäî-
âîþ ãëîáàëüíî¿ á³îåòèêè, ¿õ ïðèíöèïè
«ïåðåêëèêàþòüñÿ». Ïðîäåìîíñòðóºìî ÿê
ïðèíöèïè ãëîáàëüíî¿ á³îåòèêè, ñôîðìó-
ëüîâàí³ â ³íøèõ ïðàöÿõ àâòîðà ö³º¿ ñòàò-
ò³ [3], ùî âèïëèâàþòü ³ç Âñåçàãàëüíî¿ äå-
êëàðàö³¿ ïðî á³îåòèêó òà ïðàâà ëþäèíè,
êîðåñïîíäóþòü ç ïðèíöèïàìè åêîåòèêè,
ñôîðìóëüîâàíèìè ³íøèìè íàóêîâöÿìè.
Òàê, ïðèíöèï ñóá’ºêò-ñóá’ºêòíèõ â³äíî-
ñèí ëþäèíè äî ïðèðîäè âèò³ñíÿº òðàäè-
ö³éí³ â³äíîñèíè, â ÿêèõ ïðèðîäà âèñòó-
ïàº äëÿ ëþäèíè ÿê îá’ºêò âïëèâó òà
âèêîðèñòàííÿ ³ çàì³íþº ¿õ ïðèíöèïîâî
íîâèìè, íåîáõ³äíèìè äëÿ ð³âíîãî ä³àëî-
ãó ëþäèíè ïðèðîäîþ, ÿêà âèñòóïàº â íèõ
ÿê ²íøèé ñóá’ºêò. Öåé ïðèíöèï êîðåñ-
ïîíäóº ç îñíîâíèì ïðèíöèïîì ãëîáàëü-
íî¿ á³îåòèêè — åêîöåíòðèçìó, çã³äíî ç
ÿêèì âñ³ åëåìåíòè åêîñèñòåìè º ð³âíè-
ìè, òîæ äîì³íóþ÷à íèí³ ïîçèö³ÿ âñå
îö³íþâàòè ç ïîçèö³¿ êîðèñò³/øêîäè ëþ-
äèí³ â³äêèäàºòüñÿ. Ïðèíöèï «áëàãîãî-
â³ííÿ ïåðåä æèòòÿì», ÿêèé âèìàãàº ñòà-
âèòèñÿ øàíîáëèâî äî êîæíî¿ æèâî¿
³ñòîòè òà ïîâàæàòè ¿¿ ÿê âëàñíå æèòòÿ
[14, ñ. 113], ïåðåêëèêàºòüñÿ ç ïðèíöè-
ïîì àëüòðó¿çìó â ãëîáàëüí³é á³îåòèö³,
ÿêèé òàêîæ ïðîãîëîøóº íåîáõ³äí³ñòü òà-
êîãî ñòàâëåííÿ äî âñüîãî æèâîãî. Ïðèí-
öèï «åêîëîã³÷íîãî ³ìïåðàòèâó» â åêî-
åòèö³ ïðåä’ÿâëÿº âèìîãó ëþäÿì âðàõîâó-
âàòè îäíàêîâó âðàçëèâ³ñòü ëþäèíè òà
ïðèðîäíîãî ñåðåäîâèùà, íå äîïóñêàòè
ïåðåâèùåííÿ ¿õ «ìåæ ì³öíîñò³», íå âñòó-
ïàòè â ñóïåðå÷êè ç ïðèðîäíèìè çàêîíî-
ì³ðíîñòÿìè, âèêëþ÷èòè ç îáîðîòó ñòàð³
ïðèíöèïè êîðèñíîñò³ òà äîö³ëüíîñò³
(ç òî÷êè çîðó ëþäèíè. — Àâò.), çàì³íÿþ-
÷è ¿õ íîâèìè — «åòèêî-á³îåêîëîã³çîâà-
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íèìè» [6, 7, 13 ñ. 113]. Öåé ïðèíöèï â³ä-
ïîâ³äàº ïðèíöèïàì åêîöåíòðèçìó, ðàö³î-
íàë³çìó, àëüòðó¿çìó, ðåàë³çìó â ãëîáàëü-
í³é á³îåòèö³.

Ãëîáàëüíà á³îåòèêà íàêëàäàº çàáîðîíó
íà ñòàâëåííÿ äî ïðèðîäè ëèøå ÿê äî
«ìàéñòåðí³», ðåñóðñó. Ï³ä´ðóíòÿì ñó÷àñ-
íî¿ åêîåòèêè º ñàìîö³íí³ñòü òà ð³âíîö³í-
í³ñòü åêîñèñòåì. Â îñíîâ³ òàêîãî ñòàâëåí-
íÿ äî ä³éñíîñò³ º åêîöåíòðè÷íà êîíöåï-
ö³ÿ ³ñíóâàííÿ ëþäñòâà, ñó÷àñíèé ñâ³òî-
ãëÿä, çã³äíî ç ÿêèì ëþäèíà íå ìàº ïðàâà
áðàòè íà ñåáå îö³íþâàííÿ åëåìåíò³â åêî-
ñèñòåìè ç åãî¿ñòè÷íî¿ ïîçèö³¿ øêîäè/êî-
ðèñò³ äëÿ íüîãî. Ëþäèíà íå ìàº ïðàâà
âèð³øóâàòè, ÿê³ òâàðèíè ÷è ïòàøêè ñòà-
ëè çàéâèìè ³ òîìó ìàº ïðèïèíèòèñü ¿õ
³ñíóâàííÿ. Ó â³ðø³ À. Òàðêîâñüêîãî
«Ê³íåöü íàâ³ãàö³¿¿» (1957 ð.) ñòâåð-
äæóºòüñÿ, ùî Çåìëÿ õâîð³º ëþäüìè.
Ïðèðîäíî, ùî ïîåò âäàâñÿ äî ã³ïåðáîëè,
àëå äîëÿ ³ñòèíè â éîãî ñëîâàõ íåçàïåðå÷-
íà. Âîíè ïîðîäæóþòü ðèòîðè÷íå çàïè-
òàííÿ: ÷è íå º ñó÷àñí³ åêîëîã³÷í³ êàòà-
ñòðîôè ïðàãíåííÿì ïëàíåòè î÷èñòèòèñü
â³ä òàêîãî ïàðàçèòà—ëþäèíè. Íå âäàþ-
÷èñü äî ôàíòàñòè÷íèõ ôóòóðîëîã³÷íèõ
ïðîãíîç³â, ëþäñòâó ñë³ä âñå æ òàêè çà-
ìèñëèòèñÿ íàä êàðàí³ñòþ ñâîãî õèæàöü-
êîãî ñòàâëåííÿ äî ïðèðîäè. Õî÷à, çà
òâåðäæåííÿìè äåÿêèõ ïåñèì³ñò³â, ëþä-
ñòâî çàìèñëèëîñü íàä öèì çàíàäòî ï³çíî ³
ðîçïëàòà íåìèíó÷à. ¯¿ ïåðåäâ³ñíèêàìè º
òå, ùî îñòàíí³ìè äåñÿòèë³òòÿìè ó ñâ³ò³
â³äáóëîñü â òðè ðàçè á³ëüøå êë³ìàòè÷íèõ
êàòàêë³çì³â, í³æ çà îñòàíí³ äåê³ëüêà ñî-
òåíü ðîê³â. ×åðåç öå ñüîãîäí³ íàðàõî-
âóºòüñÿ òðè ì³ëüÿðäè ëþäåé, ïîñòðàæäà-
ëèõ â³ä êë³ìàòè÷íèõ êàòàêë³çì³â, à
áëèçüêî îäíîãî ì³ëüéîíà — çàãèíóëè.
²ñíóº ïðèïóùåííÿ, ùî â íàéáëèæ÷³ äâà-
äöÿòü ðîê³â â³äáóäóòüñÿ çíà÷í³ êë³ìà-
òè÷í³ çì³íè, íå âèêëþ÷åíà éìîâ³ðí³ñòü
çì³íè ïîëþñ³â Çåìë³. Äî ê³íöÿ ÕÕ² ñò.
òåìïåðàòóðà ïëàíåòè ï³äâèùèòüñÿ ùå íà
ø³ñòü ãðàäóñ³â (â³ä ñüîãîäí³øí³õ ïëþñ
òðè), ùî ñïðè÷èíèòü ï³äíÿòòÿ ð³âíÿ
ñâ³òîâîãî îêåàíó, âíàñë³äîê ÷îãî á³ëü-
ø³ñòü ïðèáåðåæíèõ òåðèòîð³é ï³äóòü ï³ä
âîäó, à öå ïðèçâåäå äî ìàñîâî¿ çàãèáåë³
ëþäåé òà íåâáà÷åíî¿ ðàí³øå ì³ãðàö³¿ íà-
ñåëåííÿ [14].

Â³äîìî, ùî çì³íè êë³ìàòó ïðèçâåëè äî
çàãèáåë³ íå îäíó âåëèêó ëþäñüêó öèâ³ë³-
çàö³þ. Àñèð³éö³, ºãèïòÿíè, âàâèëîíÿíè,
ìàéÿ ñòàëè æåðòâàìè êë³ìàòè÷íèõ çì³í.
Äå ãàðàíò³¿ òîãî, ùî ïîä³áí³ çì³íè íå ñòà-
íóòü ïðè÷èíîþ çíèêíåííÿ ³ íèí³øíüî¿
öèâ³ë³çàö³¿? Ïðîòå ìàñøòàáè áóäóòü âæå
íå ðåã³îíàëüíîãî, à ãëîáàëüíîãî ðîçì³ðó.
Ñèãíàëàìè ïðèðîäè ïðî öå º òå, ùî çà
îñòàíí³ äåñÿòü ðîê³â ëüîäîâèêè Ãðåíëàí-
ä³¿ ðîçòàíóëè á³ëüøå, í³æ çà îñòàíí³ ñòî
ðîê³â. Âêàçàíå îçíà÷àº, ùî ð³âåíü ñâ³òî-
âîãî îêåàíó ñóòòºâî ï³äíÿâñÿ ³ öåé ïðî-
öåñ ïðîäîâæóºòüñÿ. ßêùî öå íå ïðèïè-
íèòüñÿ, ùîíàéìåíøå äâ³ñò³ ì³ëüéîí³â
ëþäåé ÷åêàº çàãèáåëü òà áóäå çíèùåíî
òðåòèíó âñ³º¿ ñâ³òîâî¿ ôëîðè é ôàóíè.
Àìåðèêàíñüê³ â÷åí³ íàâ³òü ñòâîðèëè êàð-
òó ñóõîäîëó Çåìë³ ï³ñëÿ ðîçòàíåííÿ ëüî-
äîâèê³â Ãðåíëàíä³¿. Çà ¿õ ïðèïóùåííÿìè
ç Åâðîàç³éñüêîãî êîíòèíåíòó âîäîþ áó-
äóòü «çìèò³» íàñòóïí³ ì³ñòà: Àìñòåðäàì,
Áàðñåëîíà, Áåéðóò, Áðþññåëü, Âåíåö³ÿ,
Îäåñà, Äóáë³í, Êîïåíãàãåí, Ëîíäîí,
Ë³ñàáîí, Ðèãà, Ðèì, Ñàíêò-Ïåòåðáóðã,
Ñòàìáóë, Ñòîêãîëüì, Òàëë³íí, Ãåëü-
ñ³íêè. Ïîâí³ñòþ çíèêíóòü Äàí³ÿ òà Í³-
äåðëàíäè, Àïåíí³íñüêèé ï³âîñòð³â ñòàíå
ìàéæå îñòðîâîì.

Ïðè öüîìó ïèòíà âîäà âæå ñüîãîäí³ çà
ñâîºþ ö³íí³ñòþ ïðèð³âíþºòüñÿ äî íàôòè
òà ¿¿ ïðîäóêò³â. Ó äåÿêèõ ðåã³îíàõ ñâ³òó,
çîêðåìà â Àôðèö³, íà Áëèæíüîìó Ñõîä³,
â Êðèìó ñïîñòåð³ãàºòüñÿ âåëè÷åçíà íå-
ñòà÷à âîäè. Ïðîãíîçóºòüñÿ, ùî â íåäàëå-
êîìó ìàéáóòíüîìó ö³íà ë³òðà âîäè â
Àðàáñüêèõ Åì³ðàòàõ ó ø³ñòü-ñ³ì ðàç³â ïå-
ðåâèùóâàòèìå âàðò³ñòü ë³òðà áåíçèíó.
Ìåíøå í³æ ÷åðåç äåñÿòü ðîê³â äâà
ì³ëüÿðäè ëþäåé áóäóòü â³ä÷óâàòè ãîñòðó
íåñòà÷ó ïð³ñíî¿ âîäè. Öå ïðèçâåäå äî âå-
ëèêîãî ïåðåñåëåííÿ íàðîä³â ç Àôðèêè äî
ªâðîïè (ïåðø³ ïðîÿâè öüîãî âæå ñïîñòå-
ð³ãàþòüñÿ). ²ñòîð³ÿ ïàì’ÿòàº âåëèêå ïå-
ðåñåëåííÿ íàðîä³â, ñïðîâîêîâàíå ïîõîëî-
äàííÿì. Âíàñë³äîê öüîãî ïëåìåíà âàðâà-
ð³â õëèíóëè íà çàõ³ä, íàñë³äêîì ÷îãî
ñòàëî çàâîþâàííÿ òà ïàä³ííÿ Ðèìó. Çà-
ðàç ïðè÷èíà ³íøà, àëå ìîæëèâ³ ñõîæ³
íàñë³äêè.

Íåñòà÷ó ïð³ñíî¿ âîäè â³ä÷óëè íà ñîá³ é
ÑØÀ. Òàê, ó Êàë³ôîðí³¿ 2014 ð. áóëî çà-
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ïðîâàäæåíî íàäçâè÷àéíèé ñòàí, ìåòîþ
ÿêîãî âèçíàâàëîñü êîíòðîëþâàííÿ åêî-
íîìíîãî ñïîæèâàííÿ âîäè. Åêîíîì³ÿ ìà-
ëà ïðîÿâëÿòèñü, çîêðåìà, ó çàáîðîí³ ïî-
ëèâó ïðèñàäèáíèõ òåðèòîð³é ìåøêàíöÿì
öüîãî øòàòó. Âóëèöÿìè ¿çäèâ ñïåö³àëü-
íèé ïàòðóëü, ÿêèé â³äñë³äêîâóâàâ âèêî-
ðèñòàííÿ âîäè æèòåëÿìè Êàë³ôîðí³¿.
Íåñòà÷ó âîäè â Êàë³ôîðí³¿ â÷åí³ ïîÿñíþ-
þòü ðîáîòîþ òðàíñíàö³îíàëüíî¿ êîìïàí³¿
«Íåñòëº», ÿêà âèêà÷àëà ìàéæå âñþ âîäó
ç öüîãî ðåã³îíó.

Äî ðå÷³, â Êè¿âñüê³é îáëàñò³ ìàéæå
ñõîæà ñèòóàö³ÿ ³ç íåñòà÷åþ ïèòíî¿ âîäè
÷åðåç ä³ÿëüí³ñòü îäí³º¿ ç â³äîìèõ êîìïà-
í³é ³ç âèðîáíèöòâà ïðîõîëîäæóþ÷èõ íà-
ïî¿â, ÿêà òàê ñàìî äëÿ âèðîáíèöòâà ñâîº¿
ïðîäóêö³¿ âèêà÷àëà ìàéæå âñþ âîäó ç
ö³º¿ ì³ñöåâîñò³. Â óêðà¿íñüêèõ Êàðïàòàõ
ó ñåëàõ âîäà ï³øëà ç êîëîäÿç³â ÷åðåç âàð-
âàðñüêó âèðóáêó ë³ñ³â ó ãîðàõ, à ï³ä ÷àñ
äîù³â ñåëåâ³ ïîòîêè çìèâàþòü îñåë³, ùî
îïèíÿþòüñÿ íà ¿õíüîìó øëÿõó.

Çìåíøåííÿ çàïàñ³â ïð³ñíî¿ âîäè âæå
â³ä÷óâàºòüñÿ â òàêèõ ¿¿ ðåçåðâóàðàõ ÿê
îçåðî Áàéêàë. Ç 2014 ð. ð³âåíü âîäè â
öüîìó îçåð³ çíàõîäèòüñÿ íèæ÷å ñåðåä-
íüîãî. Â êðèíèöÿõ ïîáëèçó íüîãî çíèêëà
âîäà. Ïðè öüîìó â îçåð³ ç’ÿâèëàñÿ âî-
äîð³ñòü-áàêòåð³ÿ, ÿêà, âèä³ëÿþ÷è òîê-
ñè÷í³ ðå÷îâèíè, ïðîâîêóº ðàêîâ³ çàõâî-
ðþâàííÿ ó ëþäåé.

Ç óðàõóâàííÿì çàçíà÷åíîãî, ö³ëêîì
ëîã³÷íèì âèäàºòüñÿ âèíèêíåííÿ êîíöåï-
ö³¿ ïðàâ ïðèðîäè, çà ÿêîþ ïðèðîäà º íå
îá’ºêòîì, à ð³âíîïðàâíèì ñóá’ºêòîì ïðà-
âîâ³äíîñèí [9]. Âêàçàíà êîíöåïö³ÿ íå çà-
ëèøàºòüñÿ ñóòî òåîðåòè÷íèì íàäáàííÿì.
Ñâ³òîâà þðèñïðóäåíö³ÿ äåìîíñòðóº ïðè-
êëàäè, êîëè ïîçèâà÷àìè ó â³äïîâ³äíèõ
ñóäîâèõ ñïðàâàõ âèñòóïàëè òâàðèíè,
ïòàõè, ðèáè, çâ³ñíî, ÷åðåç ñâî¿õ ïðåä-
ñòàâíèê³â ó ëþäñüê³é ïîäîá³ — àäâîêà-
ò³â. Òàê, â ßïîí³¿ ð³øåííÿì îäíîãî ç
ñóä³â áóëî çàäîâîëåíî ïîçîâ ïðî çàáîðîíó
âèðóáêè ë³ñó. Ïîçèâà÷àìè â ö³é ñïðàâ³
âèñòóïèëè âèäè ì³ñöåâî¿ ôàóíè, ó òîìó
÷èñë³ àìàì³éñüêèé êðîëèê. Îêðóæíèé
ñóä ïðåôåêòóðè Íàãàñàê³ â ßïîí³¿ çàäî-
â³ëüíèâ ïîçîâ ïðî ïðèïèíåííÿ áóä³âåëü-
íèõ ðîá³ò ó çàòîö³ ²ñàõàÿ. Ïîçèâà÷àìè
âèñòóïàëè ñàìà çàòîêà, ï’ÿòü âèä³â ì³ñ-

öåâî¿ ôàóíè òà ì³ñöåâ³ ìåøêàíö³. Â Õîê-
êàéäî ñóäîì ðîçãëÿäàëàñÿ ñïðàâà ïðî
ïðèïèíåííÿ áóä³âíèöòâà òóíåëþ â íàö³î-
íàëüíîìó ïàðêó, ïîçèâà÷åì ó ÿê³é âèñòó-
ïàëè ùóêè, ÿê³ òàì âîäÿòüñÿ. Â ÑØÀ áó-
ëî çàäîâîëåíî ïîçîâ ìàëåíüêî¿ ïòàøêè
ïàë³ëè, ÿêà ìåøêàº íà Ãàâàÿõ. ²ñíóâàí-
íþ ö³º¿ ïòàøêè çàãðîæóâàëî áóä³âíèö-
òâî ñâåðäëîâèí â àðåàë³ ¿¿ ³ñíóâàííÿ. Ñóä
çîáîâ’ÿçàâ â³äâåñòè äëÿ ïòàøêè ñïåö³àëü-
í³ îõîðîíþâàí³ òåðèòîð³¿ [13, ñ. 12, 6].

Òàêà ïðàêòèêà ïîâí³ñòþ îõîïëþºòüñÿ
åêîöåíòðè÷íîþ êîíöåïö³ºþ ñâ³òîãëÿäó.
Âîíà âèìàãàëà ñòâîðåííÿ â³äïîâ³äíèõ çà-
áîðîí äëÿ ëþäèíè, ðîçáåùåíî¿ áåçìåæ-
íîþ òà áåçêàðíîþ âëàäîþ íàä ïðèðîäîþ.
Ïîä³áíó ïðàêòèêó ñë³ä ïîøèðþâàòè âñþ-
äè ³ íåãàéíî, ïîñò³éíî ¿¿ ðîçøèðþþ÷è.
Íàñòàâ ÷àñ ïåðåãëÿíóòè ñòàâëåííÿ ëþäè-
íè äî ïîëþâàííÿ òà ðèáîëîâë³ ç ìåòîþ
çàäîâîëåííÿ äðóãîðÿäíèõ ïîòðåá. Áåç-
óìîâí³é çàáîðîí³ ï³äëÿãàº é êîðèäà, ï³ä
÷àñ ÿêî¿ çàðàäè ïðèìàðíîãî çàäîâîëåííÿ
îäí³º¿ æèâî¿ ³ñòîòè ï³äñòóïíî, â æîðñòî-
êèé ñïîñ³á ïîçáàâëÿºòüñÿ æèòòÿ ³íøà
æèâà ³ñòîòà.

Ëîã³÷íèì ïðîäîâæåííÿì äîòðèìàííÿ
êîíöåïö³¿ ïðàâ ïðèðîäè ìàº ñòàòè ðîç-
ðîáëåííÿ ëþäñòâîì àëüòåðíàòèâíèõ
äæåðåë ïîïîâíåííÿ ñâîº¿ æèòòºâî¿ åíåð-
ã³¿: ïðèïèíèòè ³ñíóâàòè çà ðàõóíîê ïîç-
áàâëåííÿ æèòòÿ ³íøèõ æèâèõ ³ñòîò, ÷è
õî÷à á çíà÷íî çìåíøèòè âæèâàííÿ ³í-
øèõ æèâèõ ³ñòîò.

Ðàçîì ³ç êîíöåïö³ºþ âèä³ëåííÿ ïðàâ
ïðèðîäè ðîçâèâàºòüñÿ ³ êîíöåïö³ÿ êîåâî-
ëþö³éíîãî ³ñíóâàííÿ ëþäèíè, êîëè ãó-
ìàí³çì ìàº ïðîÿâëÿòèñü íå ëèøå ó â³äíî-
ñèíàõ ëþäèíà-ëþäèíà, à é ó â³äíîñèíàõ
ëþäèíà-ïðèðîäà.

Â îçíà÷åíîìó êîíòåêñò³ íå ìîæíà íå
çãàäàòè ïðî «åêîëîã³÷íèé ³ìïåðàòèâ» —
òåðì³íî-ïîíÿòòÿ, ÿêå ââ³â ó íàóêîâèé òå-
çàóðóñ Ìèêîëà Ìèêèòîâè÷ Ìî³ñººâ
(1917—2000), ðîñ³éñüêèé (ðàäÿíñüêèé)
â÷åíèé ó ãàëóç³ çàãàëüíî¿ ìåõàí³êè òà
ïðèêëàäíî¿ ìàòåìàòèêè, Àêàäåì³ê àêàäå-
ì³¿ íàóê ÐÑÐÑ, çàñíîâíèê òà êåð³âíèê
ö³ëî¿ íèçêè íàóêîâèõ øê³ë, ÿêèé ïðè-
ñâÿòèâ çíà÷íó ê³ëüê³ñòü ïðàöü ïðîáëå-
ìàì åêîô³ëîñîô³¿. ßê çàçíà÷àºòüñÿ â îä-
íîìó ç äîñë³äæåíü, ïðèñâÿ÷åíèõ òâîð-
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÷îñò³ Ì. Ìî³ñººâà, îñòàíí³é, äîñë³äæóþ-
÷è ³ ðîçâèâàþ÷è ã³ïîòåçè Â. Âåðíàäñüêî-
ãî ³ Òåéÿðà äå Øàðäåíà ïðî á³îñôåðó ³ íî-
îñôåðó, âïðîâàäèâ ³ñòîòí³ íîâàö³¿.
Ïðàöþþ÷è â îá÷èñëþâàëüíîìó öåíòð³
ÀÍ ÑÐÑÐ, â³í ðàçîì ç ãðóïîþ â÷åíèõ
ñòâîðèâ ãëîáàëüíó ìàòåìàòè÷íó ìîäåëü
á³îñôåðè. Ãîëîâíîþ ìåòîþ â÷åíèõ áóëî
çìîäåëþâàòè á³îñôåðó ç óñ³ìà ¿¿ âëàñòè-
âîñòÿìè ³ ïàðàìåòðàìè, ïðè÷îìó òàê,
ùîá, çä³éñíþþ÷è áóäü-ÿê³ çì³íè, â³äñòå-
æèòè, ÿêîþ áóäå ðåàêö³ÿ á³îñôåðè íà öå
âòðó÷àííÿ [7].

Ó öåé ïåð³îä Ì. Ìî³ñººâ ââîäèòü òåð-
ì³í «åêîëîã³÷íèé ³ìïåðàòèâ», ùî âêëþ-
÷àº çâ³ä ïðàâèë ³ îáìåæåíü, äîòðèìóþ-
÷èñü ÿêèõ ëþäñòâî ìîæå çàáåçïå÷èòè
ñîá³ ìàéáóòíº. Âèêîðèñòîâóþ÷è â³ðòó-
àëüíó ìîäåëü á³îñôåðè, â÷åí³ ï³ä êåð³â-
íèöòâîì Ì. Ìî³ñººâà íàìàãàëèñÿ âèä³ëè-
òè òîé ñòóï³íü âïëèâó, ÿêèé º áåç-
ïå÷íèì, ³ â³äòâîðèòè ò³ ñöåíàð³¿, ùî ìî-
æóòü ïðèçâåñòè ëþäñòâî äî çàãèáåë³. Íå-
çâàæàþ÷è íà âåëè÷åçíó ê³ëüê³ñòü òðóä-
íîù³â, ç ÿêèìè ç³òêíóëèñü äîñë³äíèêè (ó
òîìó ÷èñë³ é ñëàáêà îïåðàö³éíà ïîòóæ-
í³ñòü îá÷èñëþâàëüíèõ ìàøèí 70-õ ðî-
ê³â), áàãàòî ÷îãî çðîáèòè âäàëîñÿ. Ó 1982
ð. áóëà ñòâîðåíà ñèñòåìà «Ãåÿ», ùî ÿâëÿ-
ëà ñîáîþ ïðàöþþ÷ó ìîäåëü á³îñôåðè. Òî-
ä³ æ áóâ ïðîâåäåíèé ïåðøèé âåëèêîìàñ-
øòàáíèé åêñïåðèìåíò. Ó 1983 ðîö³ áóâ
ïðîâåäåíèé åêñïåðèìåíò ç ìîäåëþâàííÿ
íàñë³äê³â ÿäåðíî¿ â³éíè, ùî ïðîäåìîí-
ñòðóâàâ ïðèãîëîìøëèâèé ðåçóëüòàò. Òî-
ãî æ ðîêó ó Âàøèíãòîí³ â³äáóâñÿ êîíãðåñ
«Ñâ³ò ï³ñëÿ ÿäåðíî¿ â³éíè», ó ÿêîìó âçÿ-
ëè ó÷àñòü ïðîâ³äí³ äîñë³äíèêè ïðîáëåìè.
Ç äîïîâ³ääþ âèñòóïàëè ³ ïðåäñòàâíèêè
îá÷èñëþâàëüíîãî öåíòðó ÀÍ ÑÐÑÐ, ÿê³
íàâåëè ðåçóëüòàòè ìîäåëþâàííÿ (Ì. Ìî-
³ñººâ áóâ êåð³âíèêîì ðàäÿíñüêî¿ äåëåãà-
ö³¿). Ñàìå òîä³ ñòàâ øèðîêî â³äîìèé òåð-
ì³í «ÿäåðíà çèìà», ùî â³äîáðàæàâ ñòàí
Çåìë³ ï³ñëÿ êîðîòêîãî, àëå ìàñîâàíîãî
ÿäåðíîãî óäàðó: ïëàíåòà ñòàº íåïðèäàò-
íîþ äëÿ æèòòÿ ëþäåé, à òîìó íå çàëè-
øèòüñÿ í³ ïåðåìîæö³â, í³ ïåðåìîæåíèõ
[7].

Îäíèì ³ç îñíîâíèõ ïðèíöèï³â åêîëî-
ã³÷íîãî ³ìïåðàòèâó ñòàâ ïðèíöèï íåçà-
ñòîñóâàííÿ ÿäåðíî¿ çáðî¿. Ì. Ìî³ñººâ ó

ñâî¿õ ô³ëîñîôñüêèõ ïðàöÿõ ï³äòðèìóâàâ
òà ðîçâèâàâ ³äåþ ôîðìóâàííÿ íîîñôåðè,
çàïðîïîíîâàíó Â. Âåðíàäñüêèì. Ïîòóæ-
íèé ñòðèáîê íàóêîâî-òåõí³÷íîãî ïðîãðå-
ñó â 70—80 ðîêè ÕÕ ñò., ïîðîäèâ ³ ³äå¿
êîåâîëþö³¿, ÿê³ âèêàçóâàâ íå ò³ëüêè
Ì. Ìî³ñººâ, à é Â. Ð. Ïîòòåð (ÑØÀ),
Î. Ëåîïîëüäî (ÑØÀ), Ê. Ñòîóí (Âåëèêà
Áðèòàí³ÿ). Öå áóëà ³äåÿ, ÿêà ïðîíèçóâà-
ëà âåñü òîãî÷àñíèé íîîïðîñò³ð. Â³äòàê
ìîæíà íå äèâóâàòèñü, ùî îäíàêîâ³ ïî
ñóò³ ³äå¿ âèêàçóâàëèñü ð³çíèìè â÷åíèìè
íà ð³çíèõ ê³íöÿõ ñâ³òó.

Ïî÷àòêîì êîåâîëþö³¿ ââàæàºòüñÿ ââå-
äåííÿ åêîëîã³÷íîãî ³ìïåðàòèâó. Ì. Ìî³-
ñººâ âèä³ëèâ äâà îñíîâíèõ íàïðÿìè äëÿ
³í³ö³àö³¿ âêàçàíîãî ïðîöåñó. Ïî-ïåðøå,
öå ö³ëåñïðÿìîâàíå âèõîâàííÿ ñóñï³ëü-
ñòâà ³ ïåðåáóäîâà éîãî ìîðàëüíî¿ îñíîâè,
ïî-äðóãå — «îáìåæåííÿ õàðàêòåðó ðîç-
âèòêó ïðîäóêòèâíèõ ñèë. Íå ïðîñòî ñè-
ñòåìà çàáîðîí íà òåìïè ðîçâèòêó ³ îáñÿãè
âèðîáíèöòâà òîâàð³â, åíåðã³¿ ³ ò. ³í., à
óçãîäæåííÿ òîãî, ÿê öå âèðîáíèöòâî áó-
äå çì³íþâàòè åêîëîã³÷íó îáñòàíîâêó íà
ïëàíåò³ ç òèì, íàñê³ëüêè ñóñï³ëüñòâî áó-
äå çäàòíå ïðèñòîñóâàòèñÿ äî òàêèõ çì³í»
[7, ñ. 160].

Ï³äòðèìàëè ³ ðîçâèíóëè ³äåþ åêîëî-
ã³÷íîãî ³ìïåðàòèâó â ñâî¿õ ïðàöÿõ óêðà-
¿íñüê³ â÷åí³. Òàê, ïðîôåñîð Ñ. Ãàâðèø ó
äîêòîðñüê³é äèñåðòàö³¿ «Îñíîâí³ ïèòàí-
íÿ â³äïîâ³äàëüíîñò³ çà çëî÷èíè ïðîòè
äîâê³ëëÿ» (1994 ð.) çàçíà÷àº, ùî â îñíîâ³
åêîíîì³÷íî¿ ìîäåë³ ðîçâèòêó Óêðà¿íè
ìàº ëåæàòè åêîëîã³÷íèé ³ìïåðàòèâ:
«Ò³ëüêè òå åêîíîì³÷íî âèã³äíå, ùî åêî-
ëîã³÷íî îá´ðóíòîâàíå òà äîö³ëüíå» [4].
Ïðîôåñîð Â. Êîñòèöêèé, ï³ä åêîëîã³÷-
íèì ³ìïåðàòèâîì ïðîïîíóº ðîçóì³òè çáå-
ðåæåííÿ äîâê³ëëÿ äëÿ íèí³øíüîãî ³ ïðè-
éäåøí³õ ïîêîë³íü; ó ñó÷àñí³é òåîð³¿
ïðàâà ³ êîíñòèòóö³éí³é ïðàêòèö³ öå ðîç-
ãëÿäàºòüñÿ ÿê ñï³ëüíèé îáîâ’ÿçîê äåðæà-
âè, ãðîìàäÿíñüêîãî ñóñï³ëüñòâà ³ ëþäè-
íè, ñïðèéíÿòèé ìàéæå ó âñ³õ äåðæàâàõ
ñâ³òó [6]. Äàë³ â÷åíèé çàçíà÷àº, ùî åêî-
ëîã³÷í³ ïðîáëåìè, çàçâè÷àé, ìàþòü òðàí-
ñêîðäîííèé õàðàêòåð ³ òîìó ¿õ âèð³øåí-
íÿ ïîòðåáóº íàäíàö³îíàëüíèõ çàñîá³â
ïðàâîâîãî ðåãóëþâàííÿ. Òîìó óí³ô³êà-
ö³þ íàö³îíàëüíîãî çàêîíîäàâñòâà ó ºâðî-

58

5–6/2018

ÊÐÈÌ²ÍÀËÜÍÎ-ÏÐÀÂÎÂ² ÍÀÓÊÈ



ïåéñüêèõ êðà¿íàõ, îá’ºäíàíèõ ñï³ëü-
í³ñòþ ïðèðîäíî-êë³ìàòè÷íèõ óìîâ, âè-
ñîêèì ð³âíåì ðîçâèòêó åêîíîì³êè íà â³ä-
íîñíî íåâåëèê³é òåðèòîð³¿ òà âèñîêîþ
ù³ëüí³ñòþ íàñåëåííÿ ìîæíà ðîçãëÿäàòè
ÿê íåîáõ³äíèé ³ îáîâ’ÿçêîâèé çàõ³ä âåëè-
êî¿ ºâðîïåéñüêî¿ ³íòåãðàö³¿ â ðàìêàõ ªâ-
ðîïåéñüêîãî Ñîþçó ÷è íàâ³òü Ðàäè ªâðî-
ïè ³ íåîäì³ííó óìîâó ÷ëåíñòâà ó öèõ
ºâðîïåéñüêèõ îðãàí³çàö³ÿõ. Ó ðÿä³ êîí-
ñòèòóö³é þðèäè÷íî çàêð³ïëåíèé ïðèí-
öèï ñòàëîãî ðîçâèòêó ÿê îñíîâîïîëîæ-
íèé ïðèíöèï åêîëîã³÷íî¿ áåçïåêè [6].

Ïðîâ³âøè ïîð³âíÿëüíèé àíàë³ç Îñíîâ-
íèõ çàêîí³â ðÿäó äåðæàâ ñâ³òó, Â. Êîñ-
òèöüêèé äîõîäèòü âèñíîâêó, ùî íàé-
á³ëüø çáàëàíñîâàíîþ ç åêîëîã³÷íî¿ òî÷-
êè çîðó º ñüîãîäí³ Êîíñòèòóö³ÿ Óêðà¿íè,
â ÿê³é åêîëîã³÷í³ âèìîãè ³ ôóíêö³¿ äåð-
æàâè íå ëèøå ïåðåäáà÷åí³ íà âñ³õ ð³âíÿõ
âëàäè, à º çàãàëüíèì âçàºìíèì îáîâ’ÿç-
êîì îñîáè ³ äåðæàâè. Íàéáëèæ÷å äî òà-
êî¿ ìîäåë³ «åêîëîã³çîâàíî¿» Êîíñòèòóö³¿,
îêð³ì Óêðà¿íè, íà éîãî äóìêó, ï³ä³éøëà
Ïîðòóãàë³ÿ [6].

Íàñòóïíèì åòàïîì ðîçâèòêó ïðàâîâî¿
îõîðîíè äîâê³ëëÿ Â. Êîñòèöüêèé ââàæàº
ôîðìóâàííÿ ãëîáàëüíîãî åêîëîã³÷íîãî
ïðàâà íà áàç³ åêîëîã³çîâàíèõ íàö³îíàëü-
íèõ êîíñòèòóö³é, êîäèô³êîâàíîãî íàö³î-
íàëüíîãî åêîëîã³÷íîãî çàêîíîäàâñòâà ³
ì³æíàðîäíî-ïðàâîâèõ àêò³â, ³ñíóþ÷èõ
äîñÿãíåíü ñó÷àñíî¿ íàóêè òà íà îñíîâ³
ìîðàëüíî-åòè÷íîãî åêîëîã³÷íîãî ³ìïåðà-
òèâó Åêîëîã³÷íî¿ êîíñòèòóö³¿ Çåìë³.
Î÷åâèäíî, ùî ïèòàííÿ óõâàëåííÿ òà ðå-
àë³çàö³¿ Åêîëîã³÷íî¿ êîíñòèòóö³¿ Çåìë³, à
ôàêòè÷íî óðÿòóâàííÿ ñó÷àñíî¿ öèâ³ë³çà-
ö³¿, çíàõîäèòüñÿ ó ïëîùèí³ åêîëîã³÷íî¿
åòèêè. Ì³æíàðîäíî-ïðàâîâèé åêîëîã³÷-
íèé ³ìïåðàòèâ (ìîðàëüíèé ³ìïåðàòèâ
äîáðà) ÿê ³äåàë, äî ÿêîãî ìè õîò³ëè áè âñ³
ðàçîì ïðàãíóòè, ùîá çáåðåãòè Çåìëþ äëÿ
íàøèõ ä³òåé òà îíóê³â, î÷åâèäíî, ìàº
ñòàíîâèòè çì³ñò Åêîëîã³÷íî¿ Êîíñòèòóö³¿
Çåìë³, ÷îìó ìàº ïåðåäóâàòè ãàðìîí³çàö³ÿ
êîíñòèòóö³éíîãî çàêð³ïëåííÿ ïðàâà ëþ-
äèíè íà æèòòÿ ó ñïðèÿòëèâîìó äîâê³ë-
ë³ òà ³íøèõ åêîëîã³÷íèõ ïðàâ ÿê óìîâè
òà îáîâ’ÿçêó äåðæàâè çä³éñíþâàòè åêî-
ëîã³÷íó ôóíêö³þ â³äïîâ³äíî äî âèìîã
ì³æíàðîäíîãî ³ íàö³îíàëüíîãî åêîëî-

ã³÷íîãî ïðàâà, çàáåçïå÷åííÿ ñòàëîãî ðîç-
âèòêó [5].

Ñë³ä çàçíà÷èòè, ùî íåîáõ³äí³ñòü ðîç-
ðîáëåííÿ Åêîëîã³÷íî¿ Êîíñòèòóö³¿ Çåìë³
îáóìîâëåíà, íàñàìïåðåä, àêòóàë³çàö³ºþ
ïðîáëåìè îõîðîíè íàâêîëèøíüîãî ñåðå-
äîâèùà, âè÷åðïàííÿì áàãàòüîõ ïðèðîä-
íèõ ðåñóðñ³â ³ íåîáõ³äí³ñòþ âñòàíîâëåí-
íÿ íîâîãî åêîëîã³÷íîãî ïðàâîïîðÿäêó â
ñâ³ò³. Çà äàíèìè Ïðîãðàìè ÎÎÍ ç íàâêî-
ëèøíüîãî ñåðåäîâèùà (ÞÍÅÏ), íèí³ ó
ñïèñêó ì³æíàðîäíèõ äîãîâîð³â åêîëî-
ã³÷íîãî õàðàêòåðó çíà÷èòüñÿ ïîíàä
250 íàçâ. Àëå öåé íîðìàòèâíèé ìàñèâ íå
º ö³ë³ñíèì. Á³ëüø³ñòü ³ç éîãî àêò³â ì³ñ-
òÿòü ³ñòîòí³ ñóïåðå÷íîñò³ ³ íå âïèñóþòü-
ñÿ â ñó÷àñíó äîêòðèíó ì³æíàðîäíî-ïðà-
âîâî¿ îõîðîíè íàâêîëèøíüîãî ñåðå-
äîâèùà. Åêîëîã³÷íà êîíñòèòóö³ÿ Çåìë³
ïîêëèêàíà ñòàòè ãîëîâíèì àêòîì êîäè-
ô³êàö³¿ ì³æíàðîäíîãî åêîëîã³÷íîãî ïðà-
âà, âåðøèíîþ éîãî ï³ðàì³äè. Ó í³é ïî-
âèíí³ çíàéòè â³äîáðàæåííÿ îñíîâí³
íîðìè ³ ïðèíöèïè íîâîãî ñâ³òîâîãî åêî-
ëîã³÷íîãî ïðàâîïîðÿäêó é îðãàí³çàö³éí³
ìåõàí³çìè éîãî çàáåçïå÷åííÿ [8].

Çà ñëîâàìè àêàäåì³êà Þ. Øåìøó÷åí-
êà, â êîíöåïö³¿ Åêîëîã³÷íî¿ êîíñòèòóö³¿
çåìë³ êëþ÷îâå çíà÷åííÿ ìàº äîêòðèíà
ïðàâà ëþäèíè íà áåçïå÷íå íàâêîëèøíº
ñåðåäîâèùå òà ³íø³ åêîëîã³÷í³ ïðàâà ëþ-
äèíè. Îñîáëèâå çíà÷åííÿ ïðè öüîìó
íàäàºòüñÿ ïåðøîìó ç íàçâàíèõ ïðàâ. Ïà-
ðàäîêñ ïîëÿãàº â òîìó, ùî öå îäíå ç íàé-
âàæëèâ³øèõ äëÿ æèòòÿ ³ çäîðîâ’ÿ ëþäåé
ïðàâî äîòåïåð ïðÿìî íå çàêð³ïëåíå â
ì³æíàðîäíîìó ïðàâ³. Ïðî íüîãî çîâñ³ì
íå éäåòüñÿ â Çàãàëüí³é äåêëàðàö³¿ ïðàâ
ëþäèíè (1948 ð.), ªâðîïåéñüê³é êîíâåí-
ö³¿ ïðî çàõèñò ïðàâ ³ îñíîâíèõ ñâîáîä ëþ-
äèíè (1950 ð.), ì³æíàðîäíèõ Ïàêòàõ ïðî
öèâ³ëüí³, ïîë³òè÷í³, åêîíîì³÷í³, ñîö³-
àëüí³ ³ êóëüòóðí³ ïðàâà (1966 ð). Ó ïè-
òàíí³ çàêð³ïëåííÿ ïðàâà íà áåçïå÷íå íà-
âêîëèøíº ñåðåäîâèùå á³ëüø ïðîäóêòèâ-
íèì âèÿâèâñÿ íàö³îíàëüíèé äîñâ³ä. Öå
òîé âèïàäîê, êîëè íàö³îíàëüíå çàêîíî-
äàâñòâî âèïåðåäèëî ì³æíàðîäíå ïðàâî. Ó
«êëàñè÷íèõ» êîíñòèòóö³ÿõ, ïðèéíÿòèõ
äâàäöÿòü ³ á³ëüøå ðîê³â òîìó, çàçíà÷åíå
ïðàâî ãðîìàäÿí ùå íå çíàéøëî ñâîãî íà-
ëåæíîãî â³äîáðàæåííÿ. Áàãàòî â ÷îìó öå
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ïîâ’ÿçàíî ç ì³æíàðîäíî-ïðàâîâîþ íåâè-
çíà÷åí³ñòþ ó âèð³øåíí³ öüîãî ïèòàííÿ.
Íà äóìêó àêàäåì³êà Þ. Øåìøó÷åíêà,
ñàìå â Åêîëîã³÷í³é êîíñòèòóö³¿ Çåìë³
âàðòî ÷³òêî çàêð³ïèòè ïðàâî ëþäèíè íà
áåçïå÷íå äîâê³ëëÿ [8].

Âðàõîâóþ÷è ñó÷àñí³ ïðèðîäí³ êàòà-
êë³çìè, ñïðîâîêîâàí³ àíòðîïîöåíòðè÷-
íèì ñòàâëåííÿì ëþäèíè äî íàâêîëèø-
íüîãî ñâ³òó, êîíöåïö³ÿ ïðàâ ïðèðîäè,
åêîëîã³÷íîãî ³ìïåðàòèâó, á³îåòèçàö³¿
ïðàâà º ÿê í³êîëè â÷àñíîþ. Ðîçâèâàþ÷è
çäîáóòêè íàóêîâö³â ùîäî åêîëîã³÷íîãî
³ìïåðàòèâó, ñë³ä çàìèñëèòèñÿ íàä íåîá-
õ³äí³ñòþ â³äîáðàæåííÿ éîãî ñóòíîñò³ â
êîíòåêñò³ åêîöåíòðèçìó òà á³îåòèêè â
ñèñòåì³ íàö³îíàëüíîãî çàêîíîäàâñòâà,
çîêðåìà é êðèì³íàëüíîãî.

Ìè çâèêëè äî òîãî, ùî êðèì³íàëüíå
çàêîíîäàâñòâî áóäü-ÿêî¿ äåðæàâè º â³äîá-
ðàæåííÿì éîãî âíóòð³øíüî¿ òà çîâí³ø-
íüî¿ ïîë³òèêè, ïîâàãè äî îñíîâíèõ ïðàâ
ëþäèíè, ñèñòåìè éîãî îñíîâíèõ ö³ííîñ-
òåé, áåçïåêó ³ñíóâàííÿ ÿêèõ íåîáõ³äíî
çàáåçïå÷óâàòè ñàìå çàõîäàìè êðèì³íàëü-
íî-ïðàâîâîãî ðåàãóâàííÿ. Îäíàê ðåàë³¿
ñüîãîäåííÿ äèêòóþòü ³íø³ êîîðäèíàòè,
îñîáëèâî â êîíòåêñò³ ç³òêíåííÿ ç ðåçóëü-
òàòîì íåáåçïå÷íîãî çíàííÿ, ÿêå ñòàëî íà-
ñë³äêîì íåñòðèìíîãî ðîçâèòêó íàóêîâî-
òåõí³÷íîãî ïðîãðåñó: îêð³ì äîòðèìàííÿ
ïðàâ ëþäèíè, ïðåâàëþâàííÿ ïðèâàòíèõ
³íòåðåñ³â íàä ïóáë³÷íèìè, íàñòàâ ÷àñ
ñåðéîçíî çàìèñëèòèñÿ íàä ïðàâàìè ïðè-
ðîäè. Íàâ³òü ìîæíà ñêàçèòè á³ëüøå: ñó-
÷àñíà ëþäèíà õî÷å âèæèòè ñàìà òà çàáåç-
ïå÷èòè õî÷à á òàêå æ æèòòÿ (ç á³î-
ëîã³÷íî¿ òî÷êè çîðó) ñâî¿ì íàùàäêàì íà-
ñò³ëüêè, íàñê³ëüêè âîíà áóäå ãîòîâà
âñòóïèòè â ä³àëîã ç ïðèðîäîþ òà âèçíàòè
ïðàâà îñòàííüî¿.

Ïîãîäæóºìîñÿ, ùî â òðàäèö³ÿõ â³ò-
÷èçíÿíîãî ïðàâà, â òîìó ÷èñë³ ³ êðè-
ì³íàëüíîãî, â³äñóòí³ ïðåöåäåíòè ïîäà÷³
ïîçîâ³â â³ä ðèáè, çàéöÿ ÷è ïòàøêè. Äî-
òðèìóþ÷èñü êîíöåïö³¿ åêîëîã³÷íîãî
³ìïåðàòèâó, åêîöåíòðèçìó ÷è á³îåòèêè,
íåìàº ïîòðåáè çàïðîâàäæóâàòè ïîä³áíó
ïðàâîçàñòîñîâ÷ó ïðàêòèêó, îäíàê ñë³ä
çàáåçïå÷èòè íàÿâíèìè çàõîäàìè äåðæàâ-
íî-ïðàâîâîãî âïëèâó, â òîìó ÷èñë³ ³ çà
äîïîìîãîþ çàõîä³â êðèì³íàëüíî-ïðàâî-

âîãî õàðàêòåðó, àäåêâàòíó áåçïåêó ³ñíó-
âàííÿ âñ³õ åëåìåíò³â åêîñèñòåìè.

Íåìàº ñåíñó âêîòðå çóïèíÿòèñü íà
âàæëèâîñò³ çáåðåæåííÿ åêîñèñòåìè, â
ÿê³é ³ñíóº ëþäèíà íà áóäü-ÿêîìó êðàþ
Çåìë³, ãðîìàäÿíèíîì ÿêî¿ á êðà¿íè âîíà
íå áóëà. Àëå ïîòð³áíî ÷³òêî óñâ³äîìèòè,
ùî áåç ³ñíóâàííÿ ö³º¿ åêîñèñòåìè, âñ³ ³í-
ø³ ãàðàíòîâàí³ êîíñòèòóö³ºþ ïðàâà, ùî
çàáåçïå÷óþòüñÿ çàõîäàìè êðèì³íàëüíî-
ïðàâîâîãî õàðàêòåðó, ïðîñòî í³âåëþ-
þòüñÿ. Êîìó ïîòð³áíèé, ñêàæ³ìî, çàõèñò
ïðàâà âëàñíîñò³ íà çåìëþ, âîäí³ ðåñóðñè
ÿêùî òàêà çåìëÿ àáî âîäà ïåðåñòàëè áóòè
ïðèäàòíèìè äëÿ âèêîðèñòàííÿ, àáî íà-
â³òü á³ëüøå — ñòàëè îòðóéíèìè? Àáî ÷è
äîö³ëüíî çàáåçïå÷óâàòè îõîðîíó òåðèòî-
ð³àëüíî¿ ö³ë³ñíîñò³ äåðæàâè, ÿêùî âíà-
ñë³äîê åêñïåðèìåíò³â ç ïðèðîäíèì ñåðå-
äîâèùåì, êðà¿íà, ÿêó óîñîáëþº öÿ äåð-
æàâà, ìàº çíèêíóòè ç ãåîãðàô³÷íèõ ìàï.
Íà ñüîãîäí³ íåáåçïåêà â³ä êë³ìàòè÷íèõ
êàòàêë³çì³â, ñïðîâîêîâàíèõ ëþäèíîþ, º
íà ïîðÿäîê á³ëüøîþ, í³æ â³ä ³íøèõ çà-
ãðîç. Ïîä³áíèõ ïðèêëàä³â ìîæíà íàâåñòè
÷èìàëî. Îñíîâíèé âèñíîâîê ó òîìó, ùî
çàáåçïå÷åííÿ áåçïåêè äîâê³ëëÿ ñàìå ñüî-
ãîäí³, êîëè ëþäèíà çàíàäòî ñèëüíî çà-
ãðàëàñÿ â Áîãà, º íàãàëüíîþ ïîòðåáîþ
ëþäñòâà. Íàâ³òü á³ëüøîþ, í³æ çàáåçïå-
÷åííÿ áåçïåêè â³ä òåðîðèçìó, êîðóïö³¿
÷è ³íøèõ íåãàðàçä³â.

ßêùî çà ÷àñ³â Ñåðåäíüîâ³÷÷ÿ, êîëè
ëþäñüêå æèòòÿ áóëî çíåö³íåíèì, à ïðè-
ðîäà â³äíîñíî ÷èñòîþ, ö³ëêîì äîðå÷íèì
âèãëÿäàâ àêöåíò ñàìå íà çàáåçïå÷åíí³
ïðàâîâîãî çàõèñòó ëþäèíè. Ñüîãîäí³, êî-
ëè Çåìëÿ ç´âàëòîâàíà ëþäèíîþ, «õâîð³º
ëþäüìè» ³ íèìè âæå ïåðåíàñåëåíà, ïðè-
ðîäà ïðîñòî ìñòèòüñÿ ëþäèí³. Òîæ íåîá-
õ³äíî çì³íèòè àêöåíòè ó ñòàâëåíí³ ëþ-
äåé äî ïðèðîäè, äî ðå÷³, íà êîðèñòü ³
ñàìèõ ëþäåé.

Àêòóàëüíèìè ïîòðåáàìè ñüîãîäåííÿ º
çàáåçïå÷åííÿ áåçïå÷íîãî ³ñíóâàííÿ åêî-
ñèñòåìè âñ³ìà íàÿâíèìè ³íñòðóìåíòàìè
ïðàâà, â òîìó ÷èñë³ é çà ðàõóíîê çàõîä³â
êðèì³íàëüíî-ïðàâîâîãî âïëèâó.

Ïðîàíàë³çóºìî íàÿâíó â Êðèì³íàëü-
íîìó êîäåêñ³ Óêðà¿íè â³äïîâ³äàëüí³ñòü
çà â÷èíåííÿ çëî÷èí³â ïðîòè äîâê³ëëÿ
(V²²² ðîçä³ë Îñîáëèâî¿ ÷àñòèíè, ñòàò-
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ò³ 236—254). Æîäíèé ç³ ñêëàä³â çëî÷è-
í³â, ïåðåäáà÷åíèõ çàçíà÷åíèì ðîçä³ëîì,
íå â³äíîñèòüñÿ äî êëàñó îñîáëèâî òÿæ-
êèõ çëî÷èí³â. Ïðèáëèçíî ïîð³âíó íàÿâí³
çëî÷èíè ñåðåäíüî¿ òÿæêîñò³ òà òÿæê³.
Íàòîì³ñòü ó Ðîçä³ë³ V² «Çëî÷èíè ïðîòè
âëàñíîñò³» êðàä³æêà, øàõðàéñòâî òà
ïðèâëàñíåííÿ, ðîçòðàòà ìàéíà àáî çàâî-
ëîä³ííÿ íèì øëÿõîì çëîâæèâàííÿ
ñëóæáîâèì ñòàíîâèùåì, â÷èíåí³ â îñîá-
ëèâî êðóïíèõ ðîçì³ðàõ, íàëåæàòü äî
îñîáëèâî òÿæêèõ çëî÷èí³â.

Çîêðåìà, çàáðóäíåííÿ àáî ïñóâàííÿ
çåìåëü ðå÷îâèíàìè, â³äõîäàìè ÷è ³íøè-
ìè ìàòåð³àëàìè, øê³äëèâèìè äëÿ æèò-
òÿ, çäîðîâ’ÿ ëþäåé àáî äîâê³ëëÿ, âíà-
ñë³äîê ïîðóøåííÿ ñïåö³àëüíèõ ïðà-
âèë, ùî ñïðè÷èíèëè çàãèáåëü ëþäåé, ¿õ
ìàñîâå çàõâîðþâàííÿ àáî ³íø³ òÿæê³ íà-
ñë³äêè, êàðàþòüñÿ îáìåæåííÿì âîë³ íà
ñòðîê â³ä äâîõ äî ï’ÿòè ðîê³â àáî ïîçáàâ-
ëåííÿì âîë³ íà òîé ñàìèé ñòðîê, ç ïî-
çáàâëåííÿì ïðàâà îá³éìàòè ïåâí³ ïîñàäè
÷è çàéìàòèñÿ ïåâíîþ ä³ÿëüí³ñòþ íà
ñòðîê äî òðüîõ ðîê³â àáî áåç òàêîãî
(ñò. 239 ÊÊ Óêðà¿íè). Çàáðóäíåííÿ àáî
³íøà çì³íà ïðèðîäíèõ âëàñòèâîñòåé àò-
ìîñôåðíîãî ïîâ³òðÿ øê³äëèâèìè äëÿ
æèòòÿ, çäîðîâ’ÿ ëþäåé àáî äëÿ äîâê³ëëÿ
ðå÷îâèíàìè, â³äõîäàìè àáî ³íøèìè ìà-
òåð³àëàìè ïðîìèñëîâîãî ÷è ³íøîãî âè-
ðîáíèöòâà âíàñë³äîê ïîðóøåííÿ ñïåö³-
àëüíèõ ïðàâèë, ÿêùî âîíè ñïðè÷èíèëè
çàãèáåëü ëþäåé àáî ³íø³ òÿæê³ íàñë³äêè,
êàðàþòüñÿ îáìåæåííÿì âîë³ íà ñòðîê â³ä
äâîõ äî ï’ÿòè ðîê³â àáî ïîçáàâëåííÿì
âîë³ íà òîé ñàìèé ñòðîê, ç ïîçáàâëåííÿì
ïðàâà îá³éìàòè ïåâí³ ïîñàäè ÷è çàéìà-
òèñü ïåâíîþ ä³ÿëüí³ñòþ íà ñòðîê äî
òðüîõ ðîê³â àáî áåç òàêîãî (ñò. 241 ÊÊ
Óêðà¿íè). Çàáðóäíåííÿ ìîðÿ â ìåæàõ
âíóòð³øí³õ ìîðñüêèõ ÷è òåðèòîð³àëüíèõ
âîä Óêðà¿íè àáî â ìåæàõ âîä âèêëþ÷íî¿
(ìîðñüêî¿) åêîíîì³÷íî¿ çîíè Óêðà¿íè ìà-
òåð³àëàìè ÷è ðå÷îâèíàìè, øê³äëèâèìè
äëÿ æèòòÿ ÷è çäîðîâ’ÿ ëþäåé, àáî â³äõî-
äàìè âíàñë³äîê ïîðóøåííÿ ñïåö³àëüíèõ
ïðàâèë, ÿêùî âîíè ñïðè÷èíèëè çàãèáåëü
àáî çàõâîðþâàííÿ ëþäåé, ìàñîâó çàãè-
áåëü îá’ºêò³â òâàðèííîãî ³ ðîñëèííîãî
ñâ³òó àáî ³íø³ òÿæê³ íàñë³äêè, êàðàþòü-
ñÿ ïîçáàâëåííÿì âîë³ íà ñòðîê â³ä äâîõ

äî ï’ÿòè ðîê³â ç ïîçáàâëåííÿì ïðàâà
îá³éìàòè ïåâí³ ïîñàäè ÷è çàéìàòèñÿ ïåâ-
íîþ ä³ÿëüí³ñòþ íà ñòðîê äî òðüîõ ðîê³â
àáî áåç òàêîãî (ñò. 243 ÊÊ Óêðà¿íè). Öå
ïðè òîìó, ùî íàáàãàòî ìåíø íåáåçïå÷í³
çëî÷èíè òÿãíóòü çà ñîáîþ â³äïîâ³äàëü-
í³ñòü íà ïîðÿäîê æîðñòê³øó, í³æ çàçíà-
÷åí³ âèùå çàãàëüíîíåáåçïå÷í³ çëî÷èíè
ïðîòè äîâê³ëëÿ. Ñêàæ³ìî, êðàä³æêà,
â÷èíåíà ó âåëèêèõ ðîçì³ðàõ, êàðàºòüñÿ
ïîçáàâëåííÿì âîë³ íà ñòðîê â³ä ï’ÿòè äî
âîñüìè ðîê³â.

Îïèñàíà êàðòèíà º ö³ëêîì äîñòîâ³ð-
íèì â³äîáðàæåííÿì ñó÷àñíîãî îáëè÷÷ÿ
ñóñï³ëüñòâà, ÿêå º åãîöåíòðè÷íèì òà ñïî-
æèâàöüêèì. Â³äòàê ö³ëêîì ëîã³÷íèì òà
ïðàãìàòè÷íèì º çâåðíåííÿ äóìàþ÷èõ
âåðñòâ íàñåëåííÿ äî åêîöåíòðèçìó, á³î-
åòèêè, åêîëîã³÷íîãî ³ìïåðàòèâó —
áóäü-ÿê ìîæíà íàçâàòè òó ôîðìó, â ÿê³é
áè ì³ñòèâñÿ ïðèðîäîçàõèñíèé çì³ñò.
Àäæå òàêèé ï³äõ³ä º ïðîãðåñèâíèì. Â³í
íàäàº çìîãó çàáåçïå÷èòè ³ñíóâàííÿ ëþ-
äèíè ÿê á³îëîã³÷íîãî âèäó íà Çåìë³. Äî
ðå÷³, çã³äíî ³ç Âñåçàãàëüíîþ äåêëàðàö³ºþ
ïðî á³îåòèêó òà ïðàâà ëþäèíè (2005 ð.),
äî ÿêî¿ ïðèºäíàëàñü ³ Óêðà¿íà, îäíèì ³ç
çàâäàíü ³ñíóþ÷èõ ïîêîë³íü ìàº ñòàòè çà-
áåçïå÷åííÿ ã³äíîãî ³ñíóâàííÿ ïðèéäåø-
í³ì ïîêîë³ííÿì. «Ã³äíîãî» îçíà÷àº, ïðè-
íàéìí³, íå ã³ðøîãî, í³æ òå, ÿêå ìàþòü ³ñ-
íóþ÷³ ëþäè (ÿê³ñòü æèòòÿ âêëþ÷àº:
ÿê³ñòü ïðèðîäíèõ ðåñóðñ³â, ÿê³ ñïîæèâà-
þòüñÿ ëþäèíîþ, ÿê³ñòü çäîðîâ’ÿ ëþäèíè
òîùî).

Âåäó÷è ìîâó ïðî äîòðèìàííÿ ïðàâ
ïðèðîäè òà ¿õ ãàðàíòóâàííÿ ñàìå çà ðàõó-
íîê çàõîä³â êðèì³íàëüíî-ïðàâîâîãî õà-
ðàêòåðó (à âðàõîâóþ÷è íàãàëüí³ñòü ïî-
òðåáè, ¿¿ ïîøèðåí³ñòü — ñàìå ö³ çàõîäè ³
ìàþòü áóòè çàñòîñîâàí³ ñüîãîäí³), íå
ìîæíà çóïèíÿòèñü ëèøå íà ðîçä³ë³ V²²²
Îñîáëèâî¿ ÷àñòèíè Êðèì³íàëüíîãî êî-
äåêñó. Ïåðåîñìèñëåííÿ ³ñíóþ÷î¿ êðè-
ì³íàëüíî¿ â³äïîâ³äàëüíîñò³ ïîòðåáóþòü
çëî÷èíè, ùî ì³ñòÿòüñÿ ³ â ³íøèõ ðîç-
ä³ëàõ Îñîáëèâî¿ ÷àñòèíè Êðèì³íàëüíîãî
êîäåêñó, íàïðèêëàä çëî÷èí «Æîðñòîêå
ïîâîäæåííÿ ç òâàðèíàìè», ÿêèé â³äíî-
ñèòüñÿ, çàëåæíî â³ä íàÿâíîñò³ ó ñêëàä³
çëî÷èíó êâàë³ô³êóþ÷èõ îçíàê, äî êëàñó
íåâåëèêî¿, ñåðåäíüî¿ òÿæêîñò³ àáî òÿæ-
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êîãî (³ç çì³íàìè, âíåñåíèìè äî çàêîíó
îñòàíí³ì ÷àñîì).

Ï³äáèâàþ÷è ï³äñóìîê âèêëàäåíîìó,
ñë³äóþ÷è êîíöåïö³¿ åêîöåíòðèçìó, åêî-
ëîã³÷íîãî ³ìïåðàòèâó, ïðèíöèïàì á³î-
åòèêè, âèõîäÿ÷è ç ðåàëüíîãî, à íå äåêëà-
ðàòèâíîãî âèêîíàííÿ Êðèì³íàëüíèì êî-
äåêñîì ñâî¿õ çàâäàíü, ñôîðìóëüîâàíèõ â
éîãî ÷. 1 ñò. 1, ñë³ä íå ò³ëüêè ïåðåãëÿíó-
òè â³äïîâ³äàëüí³ñòü çà çëî÷èíè ïðîòè
äîâê³ëëÿ, ïðîòè ìîðàëüíîñò³, à é çì³íè-
òè ñòðóêòóðó Îñîáëèâî¿ ÷àñòèíè Êðè-
ì³íàëüíîãî êîäåêñó, ðîçì³ñòèâøè ðîç-
ä³ëè â íüîìó â³äïîâ³äíî äî ðåàëüíî¿
ñó÷àñíî¿ ñèñòåìè ö³ííîñòåé. Â³äïîâ³äíî
äî ö³º¿ ñèñòåìè, â ïåðøèõ äâîõ ðîçä³ëàõ
ö³º¿ ÷àñòèíè Êîäåêñó ñë³ä ðîçì³ñòèòè íå
íàÿâí³ çàðàç çëî÷èíè ïðîòè îñíîâ íàö³î-

íàëüíî¿ áåçïåêè Óêðà¿íè, çà ÿêèìè
«ïðè÷à¿ëèñü» áàíàëüí³ çëî÷èíè ïðîòè
äåðæàâè, òîáòî ïðîòè ³íòåðåñ³â ïðàâëÿ-
÷îãî êëàñó, òà çëî÷èíè ïðîòè æèòòÿ ³
çäîðîâ’ÿ îñîáè, à çëî÷èíè ïðîòè ìèðó,
áåçïåêè ëþäñòâà òà ì³æíàðîäíîãî ïðàâî-
ïîðÿäêó (íèí³ öå ðîçä³ë ÕÕ) òà çëî÷èíè
ïðîòè äîâê³ëëÿ (íèí³ ðîçä³ë V²²²).
Ïîò³ì, â³äïîâ³äíî äî ö³íí³ñíèõ ïð³îðèòå-
ò³â, ìàþòü éòè çëî÷èíè ïðîòè æèòòÿ òà
çäîðîâ’ÿ îñîáè, çà íèìè — çëî÷èíè ïðî-
òè ñóñï³ëüñòâà ³ çàâåðøóâàòè ïåðåë³ê
çëî÷èí³â ìàþòü çëî÷èíè ïðîòè ³ñíóþ÷èõ
ã³ëîê âëàäè. Òàê çâàí³ çëî÷èíè ïðîòè íà-
ö³îíàëüíî¿ áåçïåêè ïîâèíí³ çíàéòè ñâîº
ì³ñöå ñåðåä âèùåíàçâàíèõ ãðóï çëî÷è-
í³â, à ñàìà ¿õ íàçâà — «êàíóòè â Ëºòó».
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15. Trynova Ya., Kuts V. Newest history is bioethical renaissance age // «Ñàõàðîâñêèå ÷òåíèÿ
2016 ãîäà: ýêîëîãè÷åñêèå ïðîáëåìû ÕÕ² âåêà»: ìàòåð. 16-é Ìåæäóíàð. íàó÷. êîíô.,
19—20 ìàÿ 2016, Ìèíñê, Ðåñïóáëèêà Áåëîðóñü (ïîä. ðåä. Ñ. À. Ìàñêåâè÷à, Ñ. Ñ. Ïîçäíÿêà,
Í. À. Ëûñóõè: ÌÃÝÈ èì. À. Ä. Ñàõàðîâà, ÁÃÓ. 2016, Ìèíñê). Ñ. 329—330.

Òðèí¸âà ß. Ðîëü êðèìèíàëüíîãî ïðàâà â ðåøåíèè ýêîëîãè÷åñêèõ ïðîáëåì.
Â ñòàòüå îáðàùàåòñÿ âíèìàíèå íà àêòóàëüíûå ýêîëîãè÷åñêèå ïðîáëåìû, ñâÿçàííûå ñ
ãëîáàëüíûìè èçìåíåíèÿìè êëèìàòà, âûçâàííûå æèçíåäåÿòåëüíîñòüþ ÷åëîâå÷åñòâà,
òàêèå êàê: çàòîïëåíèå ñóøè îêåàíàìè, íàâîäíåíèÿ è çàñóõè, êëèìàòè÷åñêàÿ ìèãðàöèÿ,
êëèìàòè÷åñêèå âîéíû è ò. ï. Ïðåäîòâðàòèòü óãëóáëåíèå íàçâàííûõ ïðîáëåì è ñîäåé-
ñòâîâàòü èõ ðàçðåøåíèþ ìîæåò ïåðåõîä ÷åëîâå÷åñòâà ê áèîýòè÷åñêîìó ìûøëåíèþ, èñ-
ïîâåäîâàíèþ ýêîöåíòðè÷åñêîãî ìèðîâîççðåíèÿ è êîýâîëþöèîííîãî ïóòè ðàçâèòèÿ. Ñî-
äåéñòâîâàòü ýòîìó áóäåò è ïåðåîñìûñëåíèå óãîëîâíî-ïðàâîâîãî îáåñïå÷åíèÿ ñòàáèëüíî-
ãî ðàçâèòèÿ ÷åëîâå÷åñòâà íà ïðèíöèïàõ ýêîöåíòðè÷åñêîé êîíöåïöèè. Íà÷èíàòü öåëåñî-
îáðàçíî ñ ïåðåôîðìàòèðîâàíèÿ ñòðóêòóðû Îñîáåííîé ÷àñòè Óãîëîâíîãî êîäåêñà Óêðàè-
íû. Ïðåñòóïëåíèÿì ïðîòèâ ìèðà, áåçîïàñíîñòè ÷åëîâå÷åñòâà è ìåæäóíàðîäíîãî ïðàâî-
ïîðÿäêà ñëåäóåò ïîñâÿòèòü åå ðàçäåë ², à ïðåñòóïëåíèÿì ïðîòèâ îêðóæàþùåé ñðåäû —
ðàçäåë ²². Òàêæå öåëåñîîáðàçíî óñèëèòü îòâåòñòâåííîñòü çà ýòè ïðåñòóïëåíèÿ êàê çà
ïîñÿãàòåëüñòâà íà ôóíäàìåíòàëüíûå öèâèëèçàöèîííûå öåííîñòè.
Êëþ÷åâûå ñëîâà: áèîýòèêà, ãëîáàëüíàÿ áèîýòèêà, ýêîëîãè÷åñêàÿ ýòèêà, ýêîëîãè÷åñêèé
èìïåðàòèâ, Îñîáåííàÿ ÷àñòü Óãîëîâíîãî êîäåêñà, ïðåñòóïëåíèÿ ïðîòèâ ìèðà, áåçîïàñ-
íîñòè ÷åëîâå÷åñòâà è ìåæäóíàðîäíîãî ïðàâîïîðÿäêà, ýêîëîãè÷åñêèå ïðåñòóïëåíèÿ.

Trynova Ya. The role of criminal law in solving environmental problems.
The article note the actual environmental problems associated with global climate changes
caused by the life activity of mankind, such as the flooding of the land by the oceans, floods
and droughts, climate migration, climatic wars, etc. To prevent the deepening of these
problems and facilitate their resolution, humanity to bioethical thinking, to the professing of
an ecocentric worldview and a co-evolutionary path of development. To facilitate this will be a
rethinking of the criminal legal support for the stable development of mankind on the
principles of the ecocentric concept. It is advisable to begin with reformatting the structure of
the Special Part of the Criminal Code of Ukraine. Crimes against peace, the security of
mankind and the international legal order should be devoted to its section I, and crimes
against the environment — section II. It is also advisable to strengthen the responsibility for
these crimes both for encroachments on fundamental civilizational values.
Key words: bioethics, global bioethics, ecological ethics, ecological imperative, special part of
the Criminal Code, crimes against peace, security of mankind and international law and
order, environmental crimes.
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ÓÄÊ 342.9

Â. Ì. Àë³ºâà-Áàðàíîâñüêà,
êàíäèäàò þðèäè÷íèõ íàóê, äîöåíò,
äîöåíò êàôåäðè çîâí³øí³õ åêîíîì³÷íèõ â³äíîñèí
Ì³æðåã³îíàëüíî¿ Àêàäåì³¿ óïðàâë³ííÿ ïåðñîíàëîì

ЗЛОЧИНИ У СФЕРІ ІНФОРМАЦІЙНОЇ БЕЗПЕКИ

Ó ñòàòò³ çä³éñíåíî ðåòðîñïåêòèâíèé àíàë³ç ïîíÿòòÿ «ê³áåðçëî÷èíí³ñòü», îñê³ëüêè öå

ÿâèùå íàáóëî ñòàòóñó òðàíñíàö³îíàëüíî¿ çàãðîçè. Âêàçóºòüñÿ íà íèçêó ôàêòîð³â, ÿê³

ñïðèÿþòü ðîçâèòêó ê³áåðçëî÷èííîñò³, çîêðåìà íèçüêèé ñîö³àëüíî-åêîíîì³÷íèé ð³âåíü

äåðæàâè, íåäîñêîíàë³ñòü çàêîíîäàâ÷î¿ áàçè, êîðóìïîâàí³ñòü ñóá’ºêò³â âëàäíèõ ïîâíî-

âàæåíü òîùî. Àâòîð çàóâàæóº íà íåîáõ³äíîñò³ áóäóâàòè â Óêðà¿í³ åôåêòèâíå ³ ä³ºâå

ïðàâîâå ïîëå äëÿ âèð³øåííÿ ïðîáëåìè, çîêðåìà: çàêîíîäàâ÷å çàêð³ïëåííÿ äåô³í³ö³é íèç-

êè êëþ÷îâèõ òåðì³í³â «öèôðîâèé äîêàç», «ê³áåðñêâîòòèíã», «õàéäæåê³íã», «ìàí³ìåé-

ê³íã» òîùî. Çàçíà÷åíî, ùî íàäçâè÷àéíî âàæëèâèì äëÿ Óêðà¿íè º ³íòåíñèô³êàö³ÿ òà ïî-

ãëèáëåííÿ ïîäàëüøî¿ ñï³âïðàö³ òà ïàðòíåðñüêèõ â³äíîñèí ç ªâðîïîëîì, ²íòåðïîëîì,

ÔÁÐ, ªâðîþñòîì, ÍÀÒÎ, à òàêîæ ç ³íøèìè ðîçâèíåíèìè êðà¿íàìè; óäîñêîíàëåííÿ çàêî-

íîäàâ÷îãî ³ íîðìàòèâíî-ïðàâîâîãî ïîëÿ ç óðàõóâàííÿì ðåêîìåíäàö³é âèñîêîêâàë³ô³êîâà-

íèõ ôàõ³âö³â ç ïðàâà, åêîíîì³êè òà çàëåæíî â³ä ïîðóøåíèõ ïèòàíü ³ ïðîáëåì â³äïîâ³ä-

íèõ åêñïåðò³â ³íøèõ ãàëóçåé; ïåðåéìàííÿ, ç ïîäàëüøîþ àäàïòàö³ºþ äëÿ Óêðà¿íè, ïîçè-

òèâíîãî äîñâ³äó ³íøèõ êðà¿í.

Êëþ÷îâ³ ñëîâà: ê³áåðçëî÷èíí³ñòü, ê³áåðàòàêà, ê³áåðçàõèñò, ïðîòèïðàâí³ ä³¿, çàêîíîäàâ-

÷à áàçà, ð³âåíü çàõèùåíîñò³, ³íôîðìàö³éíà áåçïåêà, ì³æíàðîäíà ïàðòíåðñüêà ñï³âïðàöÿ.

Ñòð³ìêèé ðîçâèòîê ³íôîðìàö³éíèõ
òåõíîëîã³é ïîñòóïîâî òðàíñôîðìóº ñâ³ò.
Â³äêðèòèé òà â³ëüíèé ê³áåðïðîñò³ð ðîç-
øèðþº ñâîáîäó ³ ìîæëèâîñò³ ëþäåé, çáà-
ãà÷óº ñóñï³ëüñòâî, ñòâîðþº íîâèé ãëî-
áàëüíèé ³íòåðàêòèâíèé ðèíîê ³äåé,
äîñë³äæåíü òà ³ííîâàö³é, ñòèìóëþº â³ä-
ïîâ³äàëüíó òà åôåêòèâíó ðîáîòó âëàäè
³ àêòèâíå çàëó÷åííÿ ãðîìàäÿí äî
óïðàâë³ííÿ äåðæàâîþ òà âèð³øåííÿ ïè-
òàíü ì³ñöåâîãî çíà÷åííÿ, çàáåçïå÷óº ïóá-
ë³÷í³ñòü òà ïðîçîð³ñòü âëàäè, ñïðèÿº çà-
ïîá³ãàííþ êîðóïö³¿. Ñàìå ö³ ñëîâà º ïåð-
øèìè, ÿê³ âèçíà÷åí³ â «Çàãàëüíèõ ïîëî-
æåííÿõ» Ñòðàòåã³¿ ê³áåðáåçïåêè Óêðà¿-
íè [1]. Ñàìå âîíè âèçíà÷àþòü çàãàëüíèé
íàñòð³é, ÿêèé ïðèòàìàííèé ñó÷àñíîìó
³íôîðìàö³éíîìó ñóñï³ëüñòâó. Ç îäíîãî
áîêó, õòî âîëîä³º ³íôîðìàö³ºþ,— òîé âî-
ëîä³º ñâ³òîì, àëå, ç ³íøîãî áîêó, â³äêðè-
òèé ³íôîðìàö³éíèé ïðîñò³ð ñòâîðþº âñå-
äîñòóïí³ñòü ³ ñòàº ïîøòîâõîì äî âèíèê-
íåííÿ íîâèõ çàãðîç äëÿ ñóñï³ëüñòâà â
ö³ëîìó øëÿõîì ñêîºííÿ ³íôîðìàö³éíèõ
çëî÷èí³â.

Çàãàëîì òåðì³í «³íôîðìàö³éíå ñó-
ñï³ëüñòâî» âèíèê íàáàãàòî ðàí³øå, í³æ
³íôîðìàö³éí³ çëî÷èíè, ïîâ’ÿçàí³ ç íèì.

Çàâäàííÿì ñòàòò³ º âèçíà÷åííÿ ïðà-
âîâèõ àñïåêò³â ðîçâèòêó òà îñíîâíèõ íà-
ïðÿì³â îðãàí³çàö³¿ äåðæàâíîãî ïðàâîâîãî
ðåãóëþâàííÿ ³íôîðìàö³éíèõ çëî÷èí³â â
Óêðà¿í³ ç óðàõóâàííÿì çàðóá³æíîãî ïðà-
âîâîãî äîñâ³äó.

Ïåðø³ äîñë³äæåííÿ öüîãî ïîíÿòòÿ çó-
ñòð³÷àþòüñÿ â ïðàöÿõ àìåðèêàíñüêèõ
â÷åíèõ, íàïðèêëàä Ôð³öà Ìàõëóïà òà
Äåí³åëà Áåëëà. Àâñòð³éñüêî-àìåðèêàí-
ñüêèé åêîíîì³ñò-äîñë³äíèê Ôð³ö Ìàõëóï
â 1933 ð. ïî÷àâ âèâ÷àòè âïëèâ ïàòåíò³â
íà íàóêîâ³ äîñë³äæåííÿ. Éîãî ðîáîòà äî-
ñÿãëà âåðøèíè â 1962 ð. ïðîðèâíîþ ïóá-
ë³êàö³ºþ «Âèðîáíèöòâî ³ ðîçïîä³ë çíàíü
â Ñïîëó÷åíèõ Øòàòàõ» [2]. Ìàõëóï ââ³â
ïîíÿòòÿ «³íäóñòð³ÿ çíàíü», äî ÿêîãî
âêëþ÷èâ ï’ÿòü ñåêòîð³â ³íôîðìàö³éíî¿
ä³ÿëüíîñò³ ó ñóñï³ëüñòâ³: îñâ³òà, íàóêîâ³
äîñë³äæåííÿ ³ ðîçðîáêè, çàñîáè ìàñîâî¿
³íôîðìàö³¿, ³íôîðìàö³éí³ òåõíîëîã³¿ òà
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³íôîðìàö³éí³ ïîñëóãè. Áàçóþ÷èñü íà ö³é
êëàñèô³êàö³¿ ³ ñòàòèñòè÷íèõ äàíèõ
ÑØÀ, Ìàõëóï ï³äðàõóâàâ, ùî â 1959 ð.
29% âàëîâîãî íàö³îíàëüíîãî ïðîäóêòó
ÑØÀ áóëî ñòâîðåíî ³íäóñòð³ºþ çíàíü [3].
Îòæå, ùå â 30-õ ðîêàõ ìèíóëîãî ñòîë³òòÿ
âæå ðîçóì³ëè âàæëèâ³ñòü ³íôîðìàö³éíèõ
òåõíîëîã³é. Àëå ùå òîä³ íå ðîçóì³ëè, ùî
ç ïîäàëüøèì ðîçâèòêîì ³ ïîãëèáëåííÿì
³íôîðìàö³éíîãî ïðîãðåñó ëþäñòâó äîâå-
äåòüñÿ áîðîòèñÿ ç ³íôîðìàö³éíîþ çëî-
÷èíí³ñòþ.

Ñòð³ìêèé ðîçâèòîê âèñîêèõ òåõíîëî-
ã³é (high technology), â òîìó ÷èñë³ ³íôîð-
ìàö³éíèõ òåõíîëîã³é (³nformation
technology — IT) çíà÷íî ï³äâèùóº òà ïî-
ëåãøóº ÿê³ñòü æèòòÿ ñó÷àñíîãî ñóñï³ëü-
ñòâà, ïðîòå ìàº ³ íèçêó íåãàòèâíèõ ôàê-
òîð³â, òàêèõ ÿê ñïðèÿííÿ ³íôîðìàö³é-
íèì çëî÷èíàì. Ç 1991 ð. çà êëàñèô³êàòî-
ðîì ²íòåðïîëó 1991 äî ³íôîðìàö³éíèõ
çëî÷èí³â íàëåæàòü:

� QA — íåñàíêö³îíîâàíèé äîñòóï òà
ïåðåõîïëåííÿ;

� QD — çì³íà êîìï’þòåðíèõ äàíèõ;
� QF — êîìï’þòåðíå øàõðàéñòâî;
� QR — íåçàêîííå êîï³þâàííÿ;
� QS — êîìï’þòåðíèé ñàáîòàæ;
� QZ — ³íø³ êîìï’þòåðí³ çëî÷èíè [4].
Óñå öå ìîæíà íàçâàòè îäíèì ñëî-

âîì — «ê³áåðçëî÷èíí³ñòü». Ê³áåðçëî÷èí-
í³ñòü (cybercrime) — öå çëî÷èíí³ ä³¿, ÿê³
â³äáóâàþòüñÿ â â³ðòóàëüíîìó ³íòåðíåò-
ïðîñòîð³ çà äîïîìîãîþ ³íôîðìàö³éíèõ
òåõíîëîã³é. Íà æàëü, ºäèíîãî îô³ö³éíîãî
âèçíà÷åííÿ öüîãî ïîíÿòòÿ íåìàº í³ â
Óêðà¿í³, í³ çà êîðäîíîì. Íà ñàéò³ ²íòåð-
ïîëó íàâ³òü çàçíà÷åíî òîé ôàêò, ùî, íå-
çâàæàþ÷è íà â³äñóòí³ñòü ºäèíîãî óí³âåð-
ñàëüíîãî âèçíà÷åííÿ ê³áåðçëî÷èííîñò³,
ïðàâîîõîðîíö³ çàãàëîì âèð³çíÿþòü äâà
îñíîâí³ âèäè çëî÷èí³â, ïîâ’ÿçàíèõ ³ç ²í-
òåðíåòîì: ðîçøèðåíèé êîìï’þòåðíèé
çëî÷èí (àáî âèñîêîòåõíîëîã³÷íà çëî÷èí-
í³ñòü) — âèøóêàí³ íàïàäè íà êîìï’þòåð-
íå îáëàäíàííÿ ³ ïðîãðàìíå çàáåçïå÷åííÿ,
òà çëî÷èíí³ñòü, ïîâ’ÿçàíà ç ê³áåðçàõîï-
ëåííÿì. Áàãàòî «òðàäèö³éíèõ» çëî÷èí³â
àêòèâ³çóâàëèñÿ ç ïîÿâîþ ²íòåðíåòó —
çëî÷èíè ïðîòè ä³òåé, ô³íàíñîâ³ çëî÷èíè
òà íàâ³òü òåðîðèçì [5].

ªâðîïåéñüêå ñï³âòîâàðèñòâî òàêîæ íå

çàëèøèëî ïîçà óâàãîþ äàíó ïðîáëåìó ³
âèçíà÷àº, ùî ê³áåðçëî÷èíí³ñòü — öå º ³í-
ôîðìàö³éíà çëî÷èíí³ñòü, ÿêó ìîæíà
êëàñèô³êóâàòè ÿê çëî÷èíè, ñïåöèô³÷í³
äëÿ ²íòåðíåòó, — íàïàä íà ³íôîðìàö³éí³
ñèñòåìè àáî ô³øèíã (íàïðèêëàä, ôàëü-
øèâ³ âåá-ñàéòè áàíêó, ùîá âèìàãàòè ïà-
ðîë³, ÿê³ äîçâîëÿþòü îòðèìóâàòè äîñòóï
äî áàíê³âñüêèõ ðàõóíê³â æåðòâ), ³íòåð-
íåò-øàõðàéñòâî (ìàñøòàáíå øàõðàé-
ñòâî), ÿêå ìîæå çä³éñíþâàòèñÿ òàêèìè
ñïîñîáàìè ÿê êðàä³æêà îñîáèñòèõ äàíèõ,
ô³øèíã, ñïàì, øê³äëèâèé êîä òà íåçà-
êîííèé êîíòåíò â ²íòåðíåò³, âêëþ÷àþ÷è
ìàòåð³àëè ïðî ñåêñóàëüíå íàñèëüñòâî íàä
ä³òüìè, ï³äáóðþâàííÿ äî ðàñîâî¿ íåíàâè-
ñò³, ï³äáóðþâàííÿ äî òåðîðèñòè÷íèõ àê-
ò³â òà ïðîñëàâëÿííÿ íàñèëüñòâà, òåðî-
ðèçì, ðàñèçì òà êñåíîôîá³ÿ [6].

Íèí³ ê³áåðçëî÷èíí³ñòü ñòàíîâèòü íàä-
çâè÷àéíó íåáåçïåêó ÿê äëÿ âñüîãî ñâ³òó,
òàê ³ äëÿ îêðåìèõ îñ³á òà äåðæàâ. Âîíà
íàáóëà ñòàòóñó òðàíñíàö³îíàëüíî¿ çàãðî-
çè. Ñàìå òîìó ñâ³òîâà ñï³ëüíîòà ìàº
îá’ºäíóâàòè çóñèëëÿ òà ïîñò³éíî àäàïòó-
âàòè ïðàâîâå ïîëå, âðàõîâóþ÷è ìîæëè-
âîñò³, ÿê³ íàäàº ðîçâèòîê âèñîêèõ òåõíî-
ëîã³é, à òàêîæ çàëó÷àòè íîâ³òí³ òåõíî-
ëîã³¿, ôàõ³âö³â òà çíà÷í³ ô³íàíñîâ³ ðåñóð-
ñè äëÿ ïîäîëàííÿ çàãðîçè.

²ñíóº íèçêà ôàêòîð³â, ÿê³ ñïðèÿþòü
ðîçâèòêó ê³áåðçëî÷èííîñò³, çîêðåìà
íèçüêèé ñîö³àëüíî-åêîíîì³÷íèé ð³âåíü
ïåâíî¿ äåðæàâè, íåäîñêîíàë³ñòü çàêîíî-
äàâ÷î¿ áàçè, êîðóìïîâàí³ñòü ñóá’ºêò³â
âëàäíèõ ïîâíîâàæåíü, â³éñüêîâ³ êîí-
ôë³êòè, â³äñóòí³ñòü ì³æíàðîäíèõ ïàðò-
íåðñüêèõ äîìîâëåíîñòåé ó ñï³âïðàö³ ùî-
äî ïîäîëàííÿ ê³áåðçëî÷èííîñò³ òîùî.

Çàóâàæèìî òàêîæ, ùî çðîñòàííÿ
ê³áåðçëî÷èííîñò³ º íå ëèøå íàñë³äêîì
âèùåçàçíà÷åíèõ ôàêòîð³â, à é ðåçóëüòà-
òîì ïîïèòó íà ïðîòèïðàâí³ ä³¿, ÿê³ ïðè-
íîñÿòü çëî÷èíöÿì íàäïðèáóòîê. Öå —
îá³ã íàðêîòè÷íèõ çàñîá³â òà ïñèõîòðîï-
íèõ ðå÷îâèí ³ ¿õ ïðåêóðñîð³â; ðîçïîâñþä-
æåííÿ äèòÿ÷î¿ ïîðíîãðàô³¿ òà ñíàôô-
â³äåî; ð³çíà çàêðèòà (çàáîðîíåíà) ³íôîð-
ìàö³ÿ; íàóêîâ³ ðîçðîáêè; ïîñëóãè â ëåãà-
ë³çàö³¿ ô³íàíñîâîãî øàõðàéñòâà; ïðîäàæ
³ ë³çèíã îáëàäíàííÿ äëÿ ï³äðîáêè ãðî-
øåé òà äîêóìåíò³â; ïðîäàæ çáðî¿, âèáó-
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õîâèõ ðå÷îâèí òà âèáóõîâèõ ïðèñòðî¿â;
ïîñëóãè ê³ëåð³â, õàêåð³â, êóð’ºð³â; ÷îð-
íèé ðèíîê òðàíñïëàíòàò³â îðãàí³â, à òà-
êîæ ³íøèõ àíàòîì³÷íèõ ìàòåð³àë³â ëþ-
äèíè; îá³ã êîíòðàôàêòíî¿ ôàðìàöåâ-
òè÷íî¿ ïðîäóêö³¿ ³ áàãàòî ³íøîãî.

Ñåðåä ê³áåðçëî÷èíö³â íàäçâè÷àéíî ïî-
ïóëÿðíèì º DeepWeb — öå ÷àñòèíà
²íòåðíåòó, ÿêà íå ³íäåêñóºòüñÿ ïåðåâàæ-
íîþ á³ëüø³ñòþ áðàóçåð³â, òîìó êîðèñòó-
âà÷³ íå ³äåíòèô³êóþòüñÿ â ñèñòåìàõ, ùî
çàáåçïå÷óº äîñòàòíüî âèñîêèé ð³âåíü
àíîí³ìíîñò³. Â DeepWeb ìîæíà ïîòðàïè-
òè çà äîïîìîãîþ ïðîãðàì: «TOR»,
«AdvOR», «SoftEther VPN Client»,
«JonDonym» òà ³íøèõ. Òàêîæ ðîçðîáëÿ-
þòüñÿ íîâ³ ïðîãðàìè-àíàëîãè ïðîãðàìè
«TOR», íàïðèêëàä: «Vuvuzela»,
«Alpenhorn», «Aqua», «Herd»,
«Dissent», «Riffle». Çà íåï³äòâåðäæåíè-
ìè äàíèìè, ³ñíóþòü ³ á³ëüø òàºìí³ ð³âí³
²íòåðíåòó, í³æ DååðWeb. Àëå íàâ³òü ïî-
òðàïèâøè äî «ãëèáèííîãî ²íòåðíåòó»
ïåâíîãî ð³âíÿ, êîðèñòóâà÷ íå ìàº äîñòó-
ïó äî ïåðåâàæíî¿ á³ëüøîñò³ ³íôîðìàö³¿.
Äëÿ âõîäó íà ïåâí³ ñàéòè ïîòð³áí³
ñïåö³àëüí³ ïîñèëàííÿ. Îïëàòà ïîñëóã
â³äáóâàºòüñÿ çà äîïîìîãîþ êðèïòî-âàëþ-
òè íà ñïåö³àëüíèõ åëåêòðîííèõ ïëàò³æ-
íèõ ïëàòôîðìàõ. Òîáòî, âðàõîâóþ÷è âè-
ùåçàçíà÷åíå, ñòàº ö³ëêîì çðîçóì³ëèì,
ùî ²íòåðíåò íå ëèøå äàº çìîãó çëî÷èí-
öÿì øâèäêî çíàõîäèòè «ïîêóïö³â» ó
âñüîìó ñâ³ò³ (ùî íàäàº òàêèì çëî÷èíàì
ñòàòóñ òðàíñíàö³îíàëüíîãî õàðàêòåðó), à
é ñòâîðþº ìîæëèâ³ñòü îòðèìàòè âèñîêèé
ð³âåíü àíîí³ìíîñò³ (êîíô³äåíö³éíîñò³).
Ìàñøòàáè ê³áåðçëî÷èííîñò³ âðàæàþòü.
Ìîæíà ïðèïóñòèòè, ùî áàãàòî ôàêò³â
ê³áåðàòàê çàëèøàþòüñÿ íåðîçãîëîøåíè-
ìè ñóñï³ëüñòâó. Íàïðèêëàä, äåðæàâà, ùî
ðîçðîáëÿº ÷è âïðîâàäæóº ñóñï³ëüíî íå-
áåçïå÷í³ âèñîê³ òåõíîëîã³¿, íàâðÿä ÷è áó-
äå îïðèëþäíþâàòè ê³áåðàòàêè, ñïðÿìî-
âàí³ íà òàê³ îá’ºêòè, àáî áàíê³âñüêà
óñòàíîâà, ùî çàçíàëà âòðàò ÷åðåç ê³áåð-
àòàêó, ìîæå ³ íå ðîçãîëîøóâàòè òàêó ³í-
ôîðìàö³þ, íåáåçï³äñòàâíî ïîáîþþ÷èñü
âòðàòèòè ðåïóòàö³þ íàä³éíî¿ òà çàõèùå-
íî¿ óñòàíîâè. Íàâ³òü, ÿêùî ïðàâîîõîðîí-
íèì îðãàíàì âäàºòüñÿ â³äñë³äêóâàòè
IP-àäðåñó çëî÷èíöÿ, öå íå äàº ãàðàíò³¿,

ùî â³í áóäå çàòðèìàíèé, à éîãî ä³ÿëü-
í³ñòü ïðèïèíåíà. Öå çóìîâëåíî çàêîíî-
äàâ÷èìè êîë³ç³ÿìè ð³çíèõ êðà¿í, à òà-
êîæ ñòàâëåííÿì ïåâíî¿ êðà¿íè äî åêñòðà-
äèö³¿.

ßêùî ï³äñóìóâàòè, òî âèõîäèòü, ùî
òàê³ äåðæàâè ÿê Óêðà¿íà º íàäçâè÷àéíî
êîìôîðòíèì ìàéäàí÷èêîì äëÿ ê³áåðçëî-
÷èíö³â, îñê³ëüêè ìàþòü äóæå íèçüêèé
ð³âåíü çàõèùåíîñò³ ³ õàðàêòåðèçóþòüñÿ
â³äñóòí³ñòþ ïðàâîâîãî ïîëÿ äëÿ âèð³øåí-
íÿ öèõ ïðîáëåì. Íèçüêèé ð³âåíü â³äïî-
â³äàëüíîñò³ òà íåçíà÷íå ô³íàíñóâàííÿ íà
ê³áåðçàõèñò, â³éñüêîâ³ ä³¿ íà Ñõîä³ Óêðà¿-
íè ðîáëÿòü óðàçëèâèìè íàâ³òü ñòðàòåã³÷-
íî âàæëèâ³ îá’ºêòè äåðæàâè.

Íèí³ ðîçâèíåí³ êðà¿íè âèòðà÷àþòü
ùîðîêó ì³ëüÿðäè äîëàð³â íà ³íôîðìàö³é-
íó áåçïåêó (äëÿ ïîñèëåííÿ ê³áåðçàõèñòó)
³ ùîð³÷íî öÿ ñóìà çá³ëüøóºòüñÿ. Òó æ ñà-
ìó òåíäåíö³þ ìîæíà ñïîñòåð³ãàòè â ïðè-
âàòíîìó á³çíåñ³.

Ñèëüíèìè êðà¿íàìè â ñôåð³ ³íôîðìà-
ö³éíî-êîìóí³êàö³éíèõ òåõíîëîã³é ïðèé-
íÿòî ââàæàòè: ÑØÀ, Ðîñ³þ, Í³ìå÷÷èíó,
Âåëèêó Áðèòàí³þ, Êèòàé, Ðåñïóáë³êó
Êîðåÿ (Ï³âäåííó Êîðåþ), Ôðàíö³þ, ²çðà-
¿ëü, ßïîí³þ. Âñ³ çàçíà÷åí³ êðà¿íè ìàþòü
ïîòóæí³ åêîíîì³÷í³ ïîòåíö³àëè.

Ïåðøîþ êðà¿íîþ, ÿêà ðîçïî÷àëà áî-
ðîòüáó ç ïðîòèïðàâíèìè ä³ÿìè ó ñôåð³
³íôîðìàö³éíî-êîìóí³êàö³éíèõ òåõíîëî-
ã³é, áóëè ÑØÀ, ÿê³ óõâàëèëè Çàêîí
«Ïðî êîìï’þòåðíå øàõðàéñòâî òà çëî-
âæèâàííÿ» (àíãë. — Computer Fraud and
Abuse Act, CFAA), ÿêèé â ïîäàëüøîìó
îíîâëþâàâñÿ (18 U. S. C. §1029 — §1030,
§1361) [7], à òàêîæ ïîñèëþâàâ ïîêàðàí-
íÿ. Öå ö³ëêîì çðîçóì³ëî, âðàõîâóþ÷è òå,
ùî â ÑØÀ çíà÷íà ÷àñòêà ãðîøåé ïåðåáó-
âàº â áåçãîò³âêîâîìó ôîðìàò³.

Îêð³ì Ôåäåðàëüíîãî çàêîíó (Çâ³ä çà-
êîí³â ÑØÀ), òàêîæ íà ïåâíèõ òåðèòî-
ð³ÿõ ä³þòü äîäàòêîâ³ çàêîíè, ùî áóëè
óõâàëåí³ îêðåìèìè øòàòàìè. Òàêîæ ðîç-
ðîáëÿþòüñÿ ³ ââîäÿòüñÿ â ä³þ ñòðàòåã³¿ òà
äèðåêòèâè:

� Ñòðàòåã³ÿ îïåðàö³é â ê³áåðïðîñòîð³
Ì³í³ñòåðñòâà îáîðîíè ÑØÀ 2011 ð.
(àíãë. — The 2011 U. S. Department of
Defense Strategy for Operating in
Cyberspace [8]);
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� Ê³áåð-ñòðàòåã³ÿ Ì³í³ñòåðñòâà îáîðî-
íè ÑØÀ 2015 ð. (àíãë. — The
Department of Defense Cyber Strategy
2015 [9]), ÿêà çàì³íèëà ñòðàòåã³þ 2011 ð.

� Äèðåêòèâà ¹ 20 â³ä 16 æîâòíÿ
2012 ð. (àíãë. — Presidential Policy
Directive PPD-20 on US Cyber Operations
Policy [10]), ÿêà âèçíà÷àº ïîë³òèêó óðÿ-
äó ÑØÀ ùîäî ïðîâåäåííÿ îïåðàö³é ó ê³-
áåðïðîñòîð³;

� Äèðåêòèâà ¹ 21 â³ä 12 ëþòîãî
2013 ð. «Áåçïåêà òà ñò³éê³ñòü êðèòè÷íî¿
³íôðàñòðóêòóðè» (àíãë. — Presidential
Policy Directive 21 (PPD-21): Critical
Infrastructure Security and Resilience
[11]), ÿêà âèçíà÷àº äåðæàâíó ïîë³òèêó
ÑØÀ ùîäî çàáåçïå÷åííÿ áåçïåêè òà ñò³é-
êîñò³ êðèòè÷íî¿ ³íôðàñòðóêòóðè;

� Äèðåêòèâà ¹ 41 â³ä 26 ëèïíÿ
2016 ðîêó. (àíãë. — Presidential Policy
Directive — United States Cyber Incident
Coordination [12]), ÿêà âèçíà÷àº êîîðäè-
íàö³þ ä³é àìåðèêàíñüêèõ ì³í³ñòåðñòâ òà
â³äîìñòâ ùîäî ³íöèäåíò³â ó ê³áåðïðîñòî-
ð³, ùî çà÷³ïàþòü ³íòåðåñè ÑØÀ òà ³íø³
íîðìàòèâíî-ïðàâîâ³ àêòè òà äîêóìåíòè.

ßêùî çâåðíóòèñÿ äî ºâðîïåéñüêîãî
äîñâ³äó, òî ç ìåòîþ áîðîòüáè ç ê³áåðçëî-
÷èíí³ñòþ ªÑ çàïðîâàäèâ çàêîíîäàâñòâî
òà ï³äòðèìàâ îïåðàòèâíó ñï³âïðàöþ ÿê
÷àñòèíó Ñòðàòåã³¿ ê³áåðáåçïåêè ªÑ. Äî-
êóìåíò «Åëàñòè÷í³ñòü, ñòðèìóâàííÿ òà
çàõèñò: ñòâîðåííÿ ñèëüíî¿ ê³áåðáåçïåêè
äëÿ ªÑ» ñïèðàºòüñÿ íà ïîäàëüøó ðîçðîá-
êó Ñòðàòåã³¿ ê³áåðáåçïåêè ªÑ. ªâðîïåé-
ñüêà êîì³ñ³ÿ ïðîäîâæóº ïðàöþâàòè íàä
åôåêòèâíèì ê³áåðíåòè÷íèì ñòðèìóâàí-
íÿì â ªâðîï³, ñåðåä ³íøîãî, øëÿõîì
ñïðèÿííÿ òðàíñêîðäîííîìó äîñòóïó äî
åëåêòðîííèõ äîêàç³â äëÿ êðèì³íàëüíèõ
ðîçñë³äóâàíü [13]. Âàðòî òàêîæ íàçâàòè
ùå íèçêó äóæå âàæëèâèõ çàõîä³â ªÑ, ÿê³
ñïðèÿþòü áîðîòüá³ ç ê³áåðçëî÷èíí³ñòþ.
Äî íèõ íàëåæàòü:

2001 ð. — Ðàìêîâå ð³øåííÿ ïðî áî-
ðîòüáó ç øàõðàéñòâîì òà ï³äðîáêîþ áåç-
ãîò³âêîâèõ çàñîá³â ïëàòåæó, ùî âèçíà÷àº
øàõðàéñüêó ïîâåä³íêó, ÿêó äåðæàâè—
÷ëåíè ªÑ ïîâèíí³ ðîçãëÿäàòè ÿê êàðàí³
êðèì³íàëüí³ ïðàâîïîðóøåííÿ. 13 âåðåñ-
íÿ 2017 ð. Êîì³ñ³ÿ çàïðîïîíóâàëà íîâó
Äèðåêòèâó, ñïðÿìîâàíó íà îíîâëåííÿ

³ñíóþ÷î¿ ïðàâîâî¿ áàçè, óñóíåííÿ ïåðå-
øêîä äëÿ îïåðàòèâíî¿ ñï³âïðàö³ òà
ïîñèëåííÿ ïðîô³ëàêòèêè òà äîïîìîãè
æåðòâàì ç ìåòîþ çä³éñíåííÿ ïðàâîîõî-
ðîííèõ çàõîä³â ùîäî øàõðàéñòâà òà ï³ä-
ðîáêè áåçãîò³âêîâèõ ïëàòåæ³â á³ëüøå
åôåêòèâíèìè.

2002 ð. — Äèðåêòèâà 2009/136 / ªC
ªâðîïåéñüêîãî Ïàðëàìåíòó òà Ðàäè â³ä
25 ëèñòîïàäà 2009 ð. ïðî âíåñåííÿ çì³í
äî Äèðåêòèâè 2002/22 / ªÑ ïðî óí³âåð-
ñàëüí³ ïîñëóãè òà ïðàâà êîðèñòóâà÷³â
ùîäî åëåêòðîííèõ êîìóí³êàö³éíèõ ìå-
ðåæ òà ïîñëóã, Äèðåêòèâà 2002/58 / ªÑ
ùîäî îáðîáêè ïåðñîíàëüíèõ äàíèõ òà çà-
õèñòó ïðèâàòíîñò³ â ñåêòîð³ åëåêòðîííèõ
êîìóí³êàö³é òà Ðåãëàìåíò (ªÑ) ¹ 2006/
2004 ïðî ñï³âïðàöþ ì³æ íàö³îíàëüíèìè
îðãàíàìè, â³äïîâ³äàëüíèìè çà çàáåçïå-
÷åííÿ âèêîíàííÿ çàêîí³â ïðî çàõèñò
ïðàâ ñïîæèâà÷³â.

2011 ð. — Äèðåêòèâà ùîäî áîðîòüáè ç
ñåêñóàëüíîþ åêñïëóàòàö³ºþ ä³òåé â ²í-
òåðíåò³ òà äèòÿ÷î¿ ïîðíîãðàô³¿, ÿêà á³ëü-
øå ñòîñóºòüñÿ íîâèõ ïîä³é ó îíëàéíîâî-
ìó ñåðåäîâèù³, òàêèõ ÿê çàìàíþâàííÿ
ä³òåé, ç ìåòîþ ñåêñóàëüíîãî íàñèëüñòâà.

2013 ð. — Äèðåêòèâà 2013/40 / ªÑ ªâ-
ðîïåéñüêîãî Ïàðëàìåíòó òà Ðàäè â³ä
12 ñåðïíÿ 2013 ð. ïðî íàïàäè íà ³íôîð-
ìàö³éí³ ñèñòåìè òà çàì³íó Ðàìêîâîãî
ð³øåííÿ Ðàäè 2005/222/JHA, ñïðÿìîâà-
íà íà âèð³øåííÿ øèðîêîìàñøòàáíèõ
ê³áåð-àòàê, âèìàãàþ÷è â³ä äåðæàâ-÷ëåí³â
óêð³ïëåííÿ íàö³îíàëüíèõ çàêîí³â ïðî ê³-
áåðçëî÷èíí³ñòü òà çàïðîâàäæåííÿ æîðñò-
êèõ êðèì³íàëüíèõ ñàíêö³é.

Ìåíø æîðñòê³ ñàíêö³¿ äî ê³áåðáåçïå-
êè ïåðåäáà÷àº çàêîíîäàâñòâî Âåëèêîáðè-
òàí³¿, äå ç ñåðïíÿ 1990 ð. ä³º Àêò ïðî
êîìï’þòåðí³ çëîâæèâàííÿ (Computer
Misuse Act 1990 [14]), à òàêîæ óõâàëþâà-
ëàñÿ íèçêà ³íøèõ ïðàâîâèõ àêò³â. Íàâå-
äåìî ê³ëüêà ïðèêëàä³â:

— Àêò ïðî òåëåêîìóí³êàö³¿ (îáìàí)
1997 ð. (àíãë. — Telecommunications
(Fraud) Act 1997 [15]), äî ÿêîãî â ïîäàëü-
øîìó âíîñèëè çì³íè òà ïðàâêè: Àêò ïðî
êîìóí³êàö³þ 2003 ð. (àíãë. —
Communications Act 2003 [16]) ç ïîäàëü-
øèì îíîâëåííÿì;

— Àêò ïðî çàõèñò äàíèõ 1998 ð.
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(àíãë. — Data Protection Act 1998 [17])
ç ïîäàëüøèì îíîâëåííÿì;

— Àêò ïðî åëåêòðîíí³ êîìóí³êàö³¿
2000 ð. (àíãë. — Electronic Communi-
cations Act 2000 [18]);

— Àêò ïðî òåðîðèçì 2000 ð.
(Terrorism Act 2000 [19]) — â³äïîâ³äíî
äî (ï.1.2.d — 1.2.e) ä³¿, ùî ñòâîðþþòü
ñåðéîçíèé ðèçèê äëÿ çäîðîâ’ÿ ³ áåçïåêè
íàñåëåííÿ àáî ÷àñòèíè íàñåëåííÿ, àáî
ïðèçíà÷åí³ ñåðéîçíî çàâàæàòè, àáî ñåð-
éîçíî ïîðóøèòè åëåêòðîííó ñèñòåìó,
ïðèð³âíþþòüñÿ äî òåðîðèçìó;

— Àêò ïðî ïîâíîâàæåííÿ ñë³äñòâà
2016 ð. (àíãë. — Investigatory Powers
Act 2016 [20]), ÿêèé 21 ãðóäíÿ 2016 ð.
áóâ âèçíàíèé ªâðîïåéñüêèì ñóäîì ÿê òà-
êèé, ùî ïîðóøóº çàêîíîäàâñòâî ªÑ.

Ïðîòå ïðè âèõîä³ Áðèòàí³¿ ç-ï³ä þðèñ-
äèêö³¿ ªâðîïåéñüêîãî ñóäó ï³ñëÿ Brexit
çàêîí, øâèäøå çà âñå, ïî÷íå ä³ÿòè. Çà-
çíà÷åíèé çàêîí íàä³ëÿº ñïåöñëóæáè ³ ïî-
ë³ö³þ øèðîêèìè ïîâíîâàæåííÿìè ùîäî
ñòåæåííÿ, âêëþ÷àþ÷è ïðàâî çëàìóâàòè
òåëåôîíè ³ êîìï’þòåðè ãðîìàäÿí, çáèðà-
òè ¿õ ïåðñîíàëüí³ äàí³. Ïðîâàéäåðè êðà¿-
íè ïîâèíí³ çáèðàòè ñïèñêè â³äâ³äàíèõ
êîðèñòóâà÷àìè ñàéò³â ³ çáåð³ãàòè ¿õ ïðî-
òÿãîì ðîêó, à òàêîæ íàäàâàòè ïîë³ö³¿ äî-
ñòóï äî öèõ äàíèõ íà ¿¿ çàïèò. Âåëèêà
Áðèòàí³ÿ áåðå ó÷àñòü ó ì³æíàðîäíèõ òà
íàö³îíàëüíèõ íàâ÷àííÿõ, âïðîâàäæóº
íîâ³òí³ òåõíîëîã³¿, ñï³âïðàöþº ç ³íøèìè
êðà¿íàìè òà îðãàí³çàö³ÿìè, ñòâîðþº ï³ä-
ðîçä³ëè, à òàêîæ âïðîâàäæóº íèçêó ³í-
øèõ çàõîä³â íà ï³äòðèìêó, ïîñèëåííÿ òà
çàáåçïå÷åííÿ ê³áåðáåçïåêè.

Çâàæàþ÷è íà òàêèé âæå íàÿâíèé äî-
ñâ³ä ðîçâèíóòèõ êðà¿í, çàêîíîäàâöÿì ó
íàø³é äåðæàâ³ âàðòî çàäóìàòèñÿ íàä ïî-
áóäîâîþ åôåêòèâíîãî ³ ä³ºâîãî ïðàâîâîãî
ïîëÿ äëÿ âèð³øåííÿ ðÿäó ïðîáëåì, ÿê³
ìè ìàºìî.

Íåîáõ³äíî, çîêðåìà, çàêîíîäàâ÷î çàêð³-
ïèòè äåô³í³ö³¿ (âèçíà÷åííÿ) òàêèõ êëþ-
÷îâèõ òåðì³í³â, ÿê: «öèôðîâèé äîêàç»
(àíãë. — digital evidence), «åëåêòðîííèé
äîêàç» (àíãë. — ålectronic evidence),
«ê³áåðñêâîòòèíã» (àíãë. — ñyber-
squatting), «ê³áåðñêâîòåð» (àíãë. —
ñybersquat), «äîìåéí³íã» (àíãë. —
Domaining), «õàéäæåê³íã» (àíãë. —

Hijacking), «ìàí³ìåéê³íã» (àíãë. —
ìoney-making), «òàéïîñêâîò³íã» (àíãë. —
òyposquatting), «²íòåëåêòóàëüíèé ê³áåð-
ñêâîò³íã» (àíãë. — ³ntellectual cyber-
squatting), «ô³øèíã» (àíãë. — ðhishing),
«ê³áåðïðîñò³ð» (àíãë. — ñyberspace),
«â³ðòóàëüíèé ïðîñò³ð» (àíãë. — virtual
space), «ê³áåð³íôðàñòðóêòóðà» (àíãë. —
ñyberinfrastructure), «ê³áåðáåçïåêà»
(àíãë. — ñybersecurity), «ê³áåðçàõèñò»
(àíãë. — ñyber-defence), «ê³áåðçëî÷èí-
í³ñòü» (àíãë. — ñybercrime), «êîìï’þòåð-
íà çëî÷èíí³ñòü» (àíãë. — ñomputer-
related crime), «ê³áåðçàëÿêóâàííÿ»
(àíãë. — ñyberbullying), «ê³áåðïåðåñë³äó-
âàííÿ» (àíãë. — ñyberstalking) «ê³áåðï-
ðîñòóïîê» (àíãë. — ñyber-offense), «ê³-
áåð-äèâåðñ³ÿ» (àíãë. — ñyber-diversion),
«ê³áåðàòàêà» (àíãë. — ñyberattack),
«ê³áåðçáðîÿ» (àíãë. — ñyber-weapons),
«ê³áåðòåðîðèçì» (àíãë. — ñyber-
terrorism), «êîìï’þòåðíèé òåðîðèçì»
(àíãë. — ñyber-terrorism), «ê³áåðêîðóï-
ö³ÿ» (àíãë. — ñyber-corruption), «ê³áåð-
øïèãóíñòâî» (àíãë. — ñyber-espionage),
«ê³áåðâ³éíà» (àíãë. — Cyberwarfare),
«õàêåð» (àíãë. — hacker), «ê³áåðçëî÷è-
íåöü» (àíãë. — ñybercriminal/Black hat),
«ê³áåð-óãðóïóâàííÿ» (àíãë. — ñyber-
grouping ), «õàêåðñüêå óãðóïóâàííÿ»
(àíãë. — hacker grouping), «êîìï’þòåð-
íèé ñàáîòàæ» (àíãë. — ñomputer
sabotage), «êàðä³íã» (àíãë. — ñarding),
«â³øèíã» (àíãë. — vishing), «ñê³ì³íã»
(àíãë. — skimming), «øèì³íã» (àíãë. —
shimming), «ï³ðàòñòâî» (àíãë. — ðiracy),
«îíëàéí—øàõðàéñòâî» (àíãë. Înline—
fraud), «ñîö³àëüíà ³íæåíåð³ÿ» (àíãë. —
social engineering), «êàðäøàð³íã»
(àíãë. — ñard-sharing), «ìàëüâàðå»
(àíãë. — ìalware), «ðåôàéë³íã», «ïðî-
òèïðàâíèé êîíòåíò» (àíãë. — ³llegal
content), «êðèïòîâàëþòà» (àíãë. —
ñryptocurrency), «áëîê÷åéí» (àíãë. —
blockchain). ² öå äàëåêî íå ïîâíèé ïåðå-
ë³ê. ßê áà÷èìî, çàçíà÷åíà òåðì³íîëîã³ÿ
ìàº íåóêðà¿íñüêîìîâíå ïîõîäæåííÿ.

Ïîçèòèâíèé êðîê óáà÷àºìî â òîìó, ùî
öÿ ïðîáëåìà îáãîâîðþºòüñÿ â Óêðà¿í³
äåðæàâíèìè óñòàíîâàìè, çîêðåìà Íàö³î-
íàëüíèì ³íñòèòóòîì ñòðàòåã³÷íèõ äî-
ñë³äæåíü. Â àíàë³òè÷í³é çàïèñö³ «Ïðîá-
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ëåìè ÷èííî¿ â³ò÷èçíÿíî¿ íîðìàòèâíî-
ïðàâîâî¿ áàçè ó ñôåð³ áîðîòüáè ³ç ê³áåð-
çëî÷èíí³ñòþ: îñíîâí³ íàïðÿìè ðåôîðìó-
âàííÿ» â äîäàòêàõ ¹ 1 òà ¹ 2, íàâîäÿòü-
ñÿ âèçíà÷åííÿ äåÿêèõ ç âèùåçàçíà÷åíèõ
äåô³í³ö³é, ÿê³ áóëè ï³äãîòîâëåí³ ²íñòèòó-
òîì ó ñï³âïðàö³ ç ïðîô³ëüíèìè â³äîì-
ñòâàìè ³ íàóêîâèìè óñòàíîâàìè Óêðà¿-
íè. Îïðàöüîâóþòüñÿ òàêîæ ðåêîìåíäàö³¿
ùîäî ïåðøî÷åðãîâèõ êðîê³â äëÿ ï³äâè-
ùåííÿ ê³áåðáåçïåêè â äåðæàâ³.

Ïðîòå, íà íàøó äóìêó, ç ìåòîþ äîñÿã-
íåííÿ ä³ºâèõ ðåçóëüòàò³â, ïîòð³áíà ïë³ä-
íà ñï³âïðàöÿ ç ³íøèìè êðà¿íàìè. Öå,
çîêðåìà, âêëþ÷àº:

� çàêîíîäàâ÷å çàêð³ïëåííÿ çãàäàíèõ
äåô³í³ö³é íà ì³æíàðîäíîìó ð³âí³ (â ì³æ-
íàðîäíèõ íîðìàòèâíî-ïðàâîâèõ äîãîâî-
ðàõ ç ïîäàëüøîþ ðàòèô³êàö³ºþ) äëÿ îä-
íîçíà÷íîñò³ òëóìà÷åííÿ öèõ òåðì³í³â ó
êðà¿íàõ-ïàðòíåðàõ;

� ïîñèëåííÿ â³äïîâ³äàëüíîñò³ ïðàâîïî-
ðóøíèê³â òà äîñÿãíåííÿ óçãîäæåííÿ ç
ì³æíàðîäíèìè ïàðòíåðàìè ùîäî ïîêà-
ðàíü çà ïðîòèïðàâí³ ä³¿ â ê³áåðïðîñòîð³;

� ñòâîðåííÿ ºäèíîãî ì³æíàðîäíîãî îð-
ãàíó ç ïèòàíü ê³áåðáåçïåêè;

� óçãîäæåííÿ ìåòîäèêè îö³íêè çàâäà-
íèõ çáèòê³â ÷åðåç ïðîòèïðàâí³ ä³¿ ó
ê³áåðïðîñòîð³ (òàêà ìåòîäèêà ìàº ïîñò³é-
íî óäîñêîíàëþâàòèñÿ çàëåæíî â³ä òåõíî-
ëîã³÷íîãî ïðîãðåñó).

Äåðæàâè (êðà¿íè) ïîâèíí³ äîñÿãòè äî-
ìîâëåíîñò³ ç ïèòàíü ùîäî çàêîíîäàâñòâà,
àäæå ê³áåðïðîñò³ð íå ìàº êîðäîí³â ³
ê³áåð-çëî÷èíí³ñòü º çàãàëüíîñâ³òîâîþ
ïðîáëåìîþ ñó÷àñíîñò³.

Ââàæàºìî, ùî ç áîêó äåðæàâíèõ ³
ïîë³òè÷íèõ ä³ÿ÷³â Óêðà¿íè áóëî á äî-
ö³ëüíî ïîðóøèòè äàí³ ïèòàííÿ ïåðåä
ì³æíàðîäíîþ ñï³ëüíîòîþ. Çâ³ñíî, âàæ-
ëèâèì êðîêîì äëÿ Óêðà¿íè ñòàëà ðàòè-
ô³êàö³ÿ Âåðõîâíîþ Ðàäîþ Óêðà¿íè
(07.09.2005 ð.) ªâðîïåéñüêî¿ êîíâåíö³¿
ïðî ê³áåðçëî÷èíí³ñòü, ùî áóëà ï³äïèñàíà
â Áóäàïåøò³ ó ðàìêàõ Ðàäè ªâðîïè
23.11.2001 ð. 21.07.2006 ð. Óêðà¿íà ðà-
òèô³êóâàëà ïðîòîêîë ¹ 1 äî Êîíâåíö³¿
ïðî ê³áåðçëî÷èíí³ñòü, ÿêèé ñòîñóºòüñÿ
êðèì³íàë³çàö³¿ ä³é ðàñèñòñüêîãî òà êñå-
íîôîáíîãî õàðàêòåðó, â÷èíåíèõ ÷åðåç
êîìï’þòåðí³ ñèñòåìè. Óõâàëåííÿ äîïîâ-

íåííÿ äî Êîíâåíö³¿ º ðåàêö³ºþ ñâ³òîâî¿
ñï³ëüíîòè íà ïîÿâó êîìï’þòåðíîãî òåðî-
ðèçìó, ÿêèé ïîêëèêàíèé çàâäàòè øêîäó
êîìï’þòåðàì òà/àáî êîìï’þòåðíèì ìåðå-
æàì, êåðóþ÷èñü ðåë³ã³éíèìè, ïîë³òè÷-
íèìè, ³äåîëîã³÷íèìè, ðàñîâèìè ö³ëÿìè
òà ìîòèâàìè.

Ñèñòåìà çàõèñòó ³ ïîêàðàííÿ â óêðà¿í-
ñüêîìó çàêîíîäàâñòâ³ çà çëî÷èíè, â÷è-
íåí³ ç âèêîðèñòàííÿì ³íôîðìàö³éíî-òå-
ëåêîìóí³êàö³éíèõ òåõíîëîã³é, º íàäçâè-
÷àéíî ì’ÿêîþ, îñîáëèâî ÿêùî ïîð³âíþ-
âàòè ç çàêîíîäàâñòâîì ÑØÀ. Êðèì³íàëü-
íèì êîäåêñîì Óêðà¿íè [21] ìàêñèìàëüíå
ïîêàðàííÿ ïåðåäáà÷àº, çã³äíî ç³ ñò. 301
«Ââåçåííÿ, âèãîòîâëåííÿ, çáóò ³ ðîçïîâ-
ñþäæåííÿ ïîðíîãðàô³÷íèõ ïðåäìåò³â»,
ïîçáàâëåííÿ âîë³ íà ñòðîê äî 20 ðîê³â.
Ïîêàðàííÿ çà ³íøèìè ñòàòÿìè Êðè-
ì³íàëüíîãî êîäåêñó Óêðà¿íè ùîäî çëî÷è-
í³â, ïîâ’ÿçàíèõ ç ³íôîðìàö³éíî-êîìó-
í³êàö³éíèìè òåõíîëîã³ÿìè, çàô³êñîâàíî
ó [21]: (ñò. 176 «Ïîðóøåííÿ àâòîðñüêîãî
ïðàâà ³ ñóì³æíèõ ïðàâ»; ñò. 190 «Øàõ-
ðàéñòâî»; ñò. 200 «Íåçàêîíí³ ä³¿ ç äîêó-
ìåíòàìè íà ïåðåêàç, ïëàò³æíèìè êàðò-
êàìè òà ³íøèìè çàñîáàìè äîñòóïó äî
áàíê³âñüêèõ ðàõóíê³â, åëåêòðîííèìè
ãðîøèìà, îáëàäíàííÿì äëÿ ¿õ âèãîòîâ-
ëåííÿ»; ñò. 231 «Íåçàêîííå çáèðàííÿ ç
ìåòîþ âèêîðèñòàííÿ àáî âèêîðèñòàííÿ
â³äîìîñòåé, ùî ñòàíîâëÿòü êîìåðö³éíó
àáî áàíê³âñüêó òàºìíèöþ»; ðîçä³ë XVI
«Çëî÷èíè ó ñôåð³ âèêîðèñòàííÿ åëåê-
òðîííî-îá÷èñëþâàëüíèõ ìàøèí (êîìï’þ-
òåð³â), ñèñòåì òà êîìï’þòåðíèõ ìåðåæ ³
ìåðåæ åëåêòðîçâ’ÿçêó» òà äåÿêèõ ³íøèõ
àêòàõ. ßê ïðàâèëî, ó ñïðàâàõ ùîäî çëî-
÷èí³â, â÷èíåíèõ ³ç çàñòîñóâàííÿì ³íôîð-
ìàö³éíî-êîìóí³êàö³éíèõ òåõíîëîã³é,
ïðàâîïîðóøíèêó â Óêðà¿í³ çàãðîæóº íå-
çíà÷íèé ãðîøîâèé øòðàô àáî óìîâíå òþ-
ðåìíå óâ’ÿçíåííÿ (îáìåæåííÿ âîë³), ùî
äàº çìîãó âèíí³é îñîá³ ïðîäîâæóâàòè
çëî÷èííó ä³ÿëüí³ñòü. Íå íàäòî âò³øíà
ñèòóàö³ÿ ñïîñòåð³ãàºòüñÿ ³ â íàïðÿì³
êîìï’þòåðíî-òåõí³÷íî¿ åêñïåðòèçè — ÷å-
ðåç íèçüêèé ð³âåíü ô³íàíñóâàííÿ â Óê-
ðà¿í³ áðàêóº ôàõ³âö³â ó äåðæàâíèõ åêñ-
ïåðòíèõ óñòàíîâàõ.

Â Óêðà¿í³ âèòðàòè íà ê³áåðçàõèñò º íå-
çíà÷íèìè. Öüîìó çíà÷íî ñïðèÿþòü â³é-
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ñüêîâ³ ä³¿ íà Ñõîä³ êðà¿íè. Ïðîòå íå ìîæ-
íà ñòâåðäæóâàòè, ùî äëÿ ïîñèëåííÿ
³íôîðìàö³éíî¿ áåçïåêè íå ðîáëÿòüñÿ êðî-
êè ç áîêó äåðæàâè. Òàê:

— ó ãðóäí³ 2014 ð. áóëî ñòâîðåíî
Ì³í³ñòåðñòâî ³íôîðìàö³éíî¿ ïîë³òèêè
(Ì²Ï) [22];

— â³äïîâ³äíî äî ïîñòàíîâè ÊÌÓ â³ä
13.10.2015 ð. ¹ 831 «Ïðî óòâîðåííÿ òå-
ðèòîð³àëüíîãî îðãàíó Íàö³îíàëüíî¿ ïî-
ë³ö³¿» [23] áóâ ñòâîðåíèé Äåïàðòàìåíò
ê³áåðïîë³ö³¿ [24] ÿê ì³æðåã³îíàëüíèé òå-
ðèòîð³àëüíèé îðãàí Íàö³îíàëüíî¿ ïî-
ë³ö³¿ Óêðà¿íè, ÿêèé ìàº çàáåçïå÷óâàòè
ðåàë³çàö³þ äåðæàâíî¿ ïîë³òèêè ó ñôåð³
áîðîòüáè ç ê³áåðçëî÷èíí³ñòþ, îðãàí³çîâó-
âàòè òà çä³éñíþâàòè â³äïîâ³äíî äî çàêî-
íîäàâñòâà îïåðàòèâíî-ðîçøóêîâó ä³ÿëü-
í³ñòü;

— Óêàçîì Ïðåçèäåíòà Óêðà¿íè â³ä
26.05.2015 ð. ¹ 287/2015 [25] áóëî çà-
òâåðäæåíî ³ ââåäåíî â ä³þ ð³øåííÿ Ðàäè
íàö³îíàëüíî¿ áåçïåêè ³ îáîðîíè Óêðà¿íè
â³ä 6 òðàâíÿ 2015 ð. «Ïðî Ñòðàòåã³þ íà-
ö³îíàëüíî¿ áåçïåêè Óêðà¿íè» [26], â ÿê³é
çíà÷íó óâàãó ïðèä³ëåíî çàáåçïå÷åííþ ³í-
ôîðìàö³éíî¿ áåçïåêè òà ê³áåðáåçïåêè ³
áåçïåêè ³íôîðìàö³éíèõ ðåñóðñ³â;

— ó ñêëàä³ Äåðæàâíî¿ ñëóæáè ñïåö³-
àëüíîãî çâ’ÿçêó òà çàõèñòó ³íôîðìàö³¿
Óêðà¿íè (Äåðæñïåöçâ’ÿçêó) ä³º ñïåö³à-
ë³çîâàíèé ñòðóêòóðíèé ï³äðîçä³ë — Äåð-
æàâíèé öåíòð ê³áåðçàõèñòó òà ïðîòèä³¿
ê³áåðçàãðîçàì (ÄÖÊÇ), àáî CERT-UA —
êîìàíäà ðåàãóâàííÿ íà êîìï’þòåðí³ íàä-
çâè÷àéí³ ïîä³¿ Óêðà¿íè (àíãë. —
Computer Emergency Response Team of
Ukraine), ÿêèé ìàº, â³äïîâ³äíî äî ³íôîð-
ìàö³¿ íà ñàéò³ öåíòðó [27], çàáåçïå÷óâàòè
çàõèñò äåðæàâíèõ ³íôîðìàö³éíèõ ðåñóð-
ñ³â òà ³íôîðìàö³éíèõ ³ òåëåêîìóí³êà-
ö³éíèõ ñèñòåì â³ä íåñàíêö³îíîâàíîãî äî-
ñòóïó, íåïðàâîì³ðíîãî âèêîðèñòàííÿ,
ïîðóøåíü ¿õ êîíô³äåíö³éíîñò³, ö³ë³ñíî-
ñò³ òà äîñòóïíîñò³, ïðîâîäèòè çàõîäè,
ñïðÿìîâàí³ íà ë³êâ³äàö³þ ³íöèäåíò³â ³í-
ôîðìàö³éíî¿ áåçïåêè, ÿê³ âèíèêàþòü â
³íôîðìàö³éíîìó (ê³áåð) ïðîñòîð³ óêðà¿í-
ñüêîãî ñåãìåíòó ìåðåæ³ ²íòåðíåò òà ñïðè-
ÿòè â ë³êâ³äàö³¿ çàãðîç óêðà¿íñüêîìó
ïðèâàòíîìó ñåêòîðó, à òàêîæ çàêîðäîí-
íèì äåðæàâíèì ³ ïðèâàòíèì ñåêòîðàì;

— ð³øåííÿì Ðàäè íàö³îíàëüíî¿ áåçïå-
êè ³ îáîðîíè Óêðà¿íè «Ïðî Ñòðàòåã³þ
ê³áåðáåçïåêè Óêðà¿íè» [28] â³ä 27 ñ³÷íÿ
2016 ð. áóëî âèð³øåíî ñòâîðèòè «Íàö³î-
íàëüíèé êîîðäèíàö³éíèé öåíòð ê³áåð-
áåçïåêè» ÿê ðîáî÷èé îðãàí Ðàäè íàö³î-
íàëüíî¿ áåçïåêè ³ îáîðîíè Óêðà¿íè.
Ð³øåííÿ áóëî ââåäåíî â ä³þ Óêàçîì Ïðå-
çèäåíòà Óêðà¿íè â³ä 15 áåðåçíÿ 2016 ð.
¹ 96/2016 [29];

— Óêàçîì Ïðåçèäåíòà Óêðà¿íè
â³ä 07.06.2016 ð. ¹ 242/2016 «Ïðî Íà-
ö³îíàëüíèé êîîðäèíàö³éíèé öåíòð
ê³áåðáåçïåêè» [30] áóëî çàòâåðäæåíî Ïî-
ëîæåííÿ ïðî Íàö³îíàëüíèé êîîðäèíà-
ö³éíèé öåíòð ê³áåðáåçïåêè;

— ùîð³÷íî ÊÌÓ çàòâåðäæóº ïëàí çà-
õîä³â íà ð³ê ç ðåàë³çàö³¿ Ñòðàòåã³¿ ê³áåð-
áåçïåêè Óêðà¿íè;

— Óêàçîì Ïðåçèäåíòà Óêðà¿íè
¹ 47/2017 [31] â³ä 25 ëþòîãî 2017 ð. áó-
ëî ââåäåíî â ä³þ ð³øåííÿ Ðàäè íàö³î-
íàëüíî¿ áåçïåêè ³ îáîðîíè Óêðà¿íè â³ä
29 ãðóäíÿ 2016 ð. «Ïðî Äîêòðèíó ³íôîð-
ìàö³éíî¿ áåçïåêè Óêðà¿íè». Ââàæàºìî,
ùî Äîêòðèíà ³íôîðìàö³éíî¿ áåçïåêè
Óêðà¿íè ïîòðåáóº äîîïðàöþâàííÿ. Çà-
çíà÷åíèé äîêóìåíò º áàçèñîì òà ï³ä´ðóí-
òÿì äëÿ óçãîäæåííÿ ³ ðåàë³çàö³¿ ³íôîð-
ìàö³éíî¿ áåçïåêè Óêðà¿íè â ö³ëîìó ³ ïî-
âèíåí ìàòè óçàãàëüíåíèé õàðàêòåð, à íå
àêöåíòóâàòèñÿ çäåá³ëüøîãî íà çàãðîç³ ç
áîêó Ðîñ³éñüêî¿ Ôåäåðàö³¿;

— Âåðõîâíà Ðàäà óõâàëèëà Çàêîí
Óêðà¿íè «Ïðî ðàòèô³êàö³þ Óãîäè ì³æ
Óêðà¿íîþ òà ªâðîïåéñüêèì ïîë³öåé-
ñüêèì îô³ñîì ïðî îïåðàòèâíå òà ñòðàòå-
ã³÷íå ñï³âðîá³òíèöòâî» â³ä 12.07.2017 ð.
¹ 2129-19;

— ðîçðîáëåíî ïðîåêò Çàêîíó «Ïðî
îñíîâí³ çàñàäè çàáåçïå÷åííÿ ê³áåðáåçïå-
êè Óêðà¿íè» [32] ¹ 2126à â³ä
19.06.2015 ð., ÿêèé 20.09.2016 ð. Ïîñòà-
íîâîþ Âåðõîâíî¿ Ðàäè Óêðà¿íè «Ïðî
ïðèéíÿòòÿ çà îñíîâó ïðîåêòó Çàêîíó
Óêðà¿íè ïðî îñíîâí³ çàñàäè çàáåçïå÷åííÿ
ê³áåðáåçïåêè Óêðà¿íè» [33] áóâ óõâàëå-
íèé ³ ÿêèé ó ïîäàëüøîìó Âåðõîâíà Ðàäà
Óêðà¿íè â³äïðàâèëà íà äðóãå ÷èòàííÿ;

— ó ñåðïí³ 2017 ð. ï³ä ÷àñ çóñòð³÷³
Ïðåçèäåíòà Óêðà¿íè Ïåòðà Ïîðîøåíêà ç
ì³í³ñòðîì îáîðîíè ÑØÀ Äæåéìñîì Ìåò-
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ò³ñîì áóëà äîñÿãíóòà äîìîâëåí³ñòü ïðî
ñï³âïðàöþ â ðàìêàõ ïðîòèä³¿ ê³áåðçëî-
÷èííîñò³;

— ïðîâîäÿòüñÿ íàâ÷àííÿ òà ïåðåéìà-
ºòüñÿ äîñâ³ä ó êðà¿í-ïàðòíåð³â, âïðîâà-
äæóþòüñÿ íîâ³ òåõíîëîã³¿ (íîâå îáëàä-
íàííÿ) äëÿ çàõèñòó ê³áåðïðîñòîðó òà
çä³éñíþþòüñÿ ³íø³ çàõîäè.

Àíàë³çóþ÷è âèùåçàçíà÷åíó ³íôîðìà-
ö³þ, ìàºìî êîíñòàòóâàòè, ùî äîñâ³ä êðà-
¿í—ó÷àñíèöü ÍÀÒÎ ïîñòóïîâî çàïðîâàä-
æóºòüñÿ â Óêðà¿í³, ïðîòå öèõ ä³é
íåäîñòàòíüî áåç êîìïëåêñíîãî ï³äõîäó äî
ïèòàííÿ ê³áåðáåçïåêè, íàëåæíîãî ô³íàí-
ñóâàííÿ òà âïðîâàäæåííÿ íîâèõ ï³äõîä³â
òà ìåòîä³â äî çàõèñòó ê³áåðïðîñòîðó.
Òàê, â³äïîâ³äíî äî ñò. 9 Çàêîíó Óêðà¿íè
«Ïðî çàõèñò ³íôîðìàö³¿ â ³íôîðìà-
ö³éíî-òåëåêîìóí³êàö³éíèõ ñèñòåìàõ»
[34] â³äïîâ³äàëüí³ñòü çà çàáåçïå÷åííÿ çà-
õèñòó ³íôîðìàö³¿ â ñèñòåì³ ïîêëàäàºòüñÿ
íà âëàñíèêà ñèñòåìè. Ââàæàºìî, ùî òàê³
ôóíêö³¿ â äåðæàâíèõ óñòàíîâàõ òà íà
îá’ºêòàõ, ùî ìàþòü ñòðàòåã³÷íå çíà÷åííÿ
äëÿ åêîíîì³êè ³ áåçïåêè äåðæàâè, à òà-
êîæ ïðèâàòíèõ ï³äïðèºìñòâàõ, ä³ÿëü-
í³ñòü ÿêèõ ïîâ’ÿçàíà ç òàêèìè îá’ºêòà-
ìè, äîö³ëüíî áóëî á ïîêëàñòè íà
ñïåö³àëüíó óñòàíîâó (äåïàðòàìåíò), ôà-
õ³âö³ ÿêî¿ ìàëè á â³äïîâ³äí³ çíàííÿ, äî-
ñâ³ä, ìàòåð³àëüíî-òåõí³÷íó áàçó òà ïîâ-
íîâàæåííÿ. Òàêèé ï³äõ³ä íå ëèøå
³ñòîòíî ï³äâèùèâ áè áåçïåêó ìåðåæ â³ä
âíóòð³øí³õ òà çîâí³øí³õ ìåðåæåâèõ
àòàê, à é íàäàâ áè ãàðàíò³¿ ùîäî âèêî-
ðèñòàííÿ ï³äïðèºìñòâàì (óñòàíîâà-
ìè/îðãàí³çàö³ÿìè) ë³öåíç³éíîãî ïðî-
ãðàìíîãî çàáåçïå÷åííÿ òà í³âåëþâàâ áè
(çìåíøèâ áè ³ìîâ³ðí³ñòü âèòîêó êîí-
ô³äåíö³éíî¿ ³íôîðìàö³¿ çà ìåæ³ ï³äïðè-
ºìñòâà (óñòàíîâè; îðãàí³çàö³¿ ) àáî äîçâî-
ëèâ áè â ìàéáóòíüîìó âèÿâèòè ïîðóø-
íèêà. Íå ìåíø êîðèñíèì áóëî á äîëó÷à-
òè ì³æíàðîäí³ êîìïàí³¿, ÿê³ íàäàþòü ïî-

ñëóãè ç ê³áåðáåçïåêè, òà íåçàëåæíèõ äî-
ñë³äíèê³â ó ãàëóç³ ³íôîðìàö³éíî¿
áåçïåêè («á³ëèõ õàêåð³â» — ôàõ³âö³â ç
êîìï’þòåðíî¿ áåçïåêè, êîòð³ ñïåö³à-
ë³çóºòüñÿ íà òåñòóâàíí³ áåçïåêè êîìï’þ-
òåðíèõ ñèñòåì, âèçíà÷àþòü ð³âåíü ¿¿ çà-
õèùåíîñò³ â³ä ê³áåðàòàê òà çäàòí³ óñó-
íóòè íåäîë³êè ñèñòåìè çàõèñòó) äëÿ òåñ-
òóâàííÿ íà çàõèùåí³ñòü â³ä ê³áåðàòàê
ñòðàòåã³÷íî âàæëèâèõ îá’ºêò³â, ùî áåç-
óìîâíî ïîòðåáóº äîäàòêîâîãî ô³íàíñó-
âàííÿ.

Âèñíîâêè

Ï³äáèâàþ÷è ï³äñóìîê, çàçíà÷èìî, ùî
Óêðà¿íà îñòàíí³ì ÷àñîì äîñÿãëà ïåâíèõ
ïîçèòèâíèõ çðóøåíü ùîäî ïðîòèä³¿
ê³áåðçàãðîç³, ïðîòå îòðèìàòè âàãîìèé ðå-
çóëüòàò ìîæëèâî ëèøå çàâäÿêè êîìï-
ëåêñíèì ä³ÿì íå ëèøå â êîæí³é îêðåì³é
êðà¿í³ (äåðæàâ³), à ³ â ì³æíàðîäí³é
âçàºìîä³¿ ñâ³òîâî¿ ñï³ëüíîòè. Ñàìå êîíñî-
ë³äîâàíà ïîçèö³ÿ äëÿ ïðîòèä³¿ ê³áåðçà-
ãðîç³ â çìîç³, ÿêùî íå ïîäîëàòè, òî ñòðè-
ìóâàòè ê³áåðçëî÷èíí³ñòü, òîáòî çàêîíî-
äàâñòâî ùîäî ïðîòèñòîÿííÿ ê³áåðçëî÷èí-
íîñò³ ìàº áóòè ãëîáàë³çîâàíî.

Íåìàº ñóìí³âó, ùî íàäçâè÷àéíî âàæ-
ëèâèì äëÿ Óêðà¿íè º:

— ³íòåíñèô³êàö³ÿ òà ïîãëèáëåííÿ ïî-
äàëüøî¿ ñï³âïðàö³/ïàðòíåðñüêèõ â³äíî-
ñèí òà âçàºìîä³¿ ç ªâðîïîëîì, ²íòåðïî-
ëîì, ÔÁÐ, ªâðîþñòîì, ÍÀÒÎ, à òàêîæ ç
³íøèìè ðîçâèíåíèìè êðà¿íàìè;

— óäîñêîíàëåííÿ çàêîíîäàâ÷îãî ³
íîðìàòèâíî-ïðàâîâîãî ïîëÿ ç óðàõóâàí-
íÿì ðåêîìåíäàö³é âèñîêîêâàë³ô³êîâà-
íèõ ôàõ³âö³â ç ïðàâà, åêîíîì³êè òà çà-
ëåæíî â³ä ïîðóøåíèõ ïèòàíü ³ ïðîáëåì
â³äïîâ³äíèõ åêñïåðò³â ³íøèõ ãàëóçåé;

— ïåðåéìàííÿ, ç ïîäàëüøîþ àäàïòà-
ö³ºþ äëÿ Óêðà¿íè, ïîçèòèâíîãî äîñâ³äó
³íøèõ êðà¿í.
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34. ÇÓ «Ïðî çàõèñò ³íôîðìàö³¿ â ³íôîðìàö³éíî-òåëåêîìóí³êàö³éíèõ ñèñòåìàõ» ¹ 80/94-ÂÐ
â³ä 05.07.1994ð. URL: http://zakon3.rada.gov.ua/laws/show/80/94-%D0%B2%D1%80.
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Àëèåâà-Áàðàíîâñêàÿ Â. Ïðåñòóïëåíèÿ â ñôåðå èíôîðìàöèîííîé áåçîïàñíîñòè.
Â ñòàòüå îñóùåñòâëåí ðåòðîñïåêòèâíûé àíàëèç ïîíÿòèÿ «êèáåðïðåñòóïíîñòè», ïî-

ñêîëüêó ýòî ÿâëåíèå ïðèîáðåëî ñòàòóñ òðàíñíàöèîíàëüíîé óãðîçû. Óêàçûâàåòñÿ íà ðÿä

ôàêòîðîâ, ñïîñîáñòâóþùèõ ðàçâèòèþ êèáåðïðåñòóïíîñòè, â ÷àñòíîñòè, íèçêèé ñîöè-

àëüíî-ýêîíîìè÷åñêèé óðîâåíü ãîñóäàðñòâà, íåñîâåðøåíñòâî çàêîíîäàòåëüíîé áàçû, êîð-

ðóìïèðîâàííîñòü ñóáúåêòîâ âëàñòíûõ ïîëíîìî÷èé è äð. Àâòîð îòìå÷àåò íåîáõîäè-

ìîñòü ïîñòðîåíèÿ â Óêðàèíå ýôôåêòèâíîãî è äåéñòâåííîãî ïðàâîâîãî ïîëÿ äëÿ ðåøåíèÿ

ïðîáëåìû, â ÷àñòíîñòè: çàêîíîäàòåëüíîå çàêðåïëåíèå äåôèíèöèé ðÿäà êëþ÷åâûõ òåð-

ìèíîâ êàê «öèôðîâîå äîêàçàòåëüñòâî», «êèáåðñêâîòòèíã», «õàéäæåêèíã», «ìàíèìåé-

êèíã» è äð. Óêàçûâàåòñÿ, ÷òî ÷ðåçâû÷àéíî âàæíûì äëÿ Óêðàèíû ÿâëÿåòñÿ èíòåíñèôè-

êàöèÿ è óãëóáëåíèå äàëüíåéøåãî ñîòðóäíè÷åñòâà è ïàðòíåðñêèõ îòíîøåíèé ñ

Åâðîïîëîì, Èíòåðïîëîì, ÔÁÐ, Åâðîþñòîì, ÍÀÒÎ, à òàêæå ñ äðóãèìè ðàçâèòûìè ñòðà-

íàìè; ñîâåðøåíñòâîâàíèå çàêîíîäàòåëüíîãî è íîðìàòèâíî-ïðàâîâîãî ïîëÿ ñ ó÷åòîì ðå-

êîìåíäàöèé âûñîêîêâàëèôèöèðîâàííûõ ñïåöèàëèñòîâ ïî ïðàâó, ýêîíîìèêå è â çàâèñè-

ìîñòè îò ïîñòàâëåííûõ âîïðîñîâ è ïðîáëåì ñîîòâåòñòâóþùèõ ýêñïåðòîâ äðóãèõ

îòðàñëåé; çàèìñòâîâàíèÿ, ñ ïîñëåäóþùåé àäàïòàöèåé äëÿ Óêðàèíû, ïîëîæèòåëüíîãî

îïûòà äðóãèõ ñòðàí.

Êëþ÷åâûå ñëîâà: êèáåðïðåñòóïíîñòü, êèáåðàòàêà, êèáåðçàùèòà, ïðîòèâîïðàâíûå äåé-

ñòâèÿ, çàêîíîäàòåëüíàÿ áàçà, óðîâåíü çàùèùåííîñòè, èíôîðìàöèîííàÿ áåçîïàñíîñòü,

ìåæäóíàðîäíàÿ ïàðòíåðñêîå ñîòðóäíè÷åñòâî.

V. Aliieva-Baranovska. Crimes in the information security sphere.
The article presents a retrospective analysis of the cybercrime concept. It is noted that
the phenomenon has become a transnational threat, which is why the world community
must unite efforts and constantly adapt the legal framework to overcome the threat. It is
noted that rapid development of high technologies and information technologies greatly
enhances and facilitates the quality of life of modern society, but it also has a number of
negative factors, such as the promotion of information crimes. It is indicated on a
number of factors contributing to the development of cybercrime, in particular, the low
socio-economic level of the state, the imperfection of the legal framework, the corruption
of the authorities, military conflicts, the absence of international partnerships in
cooperation to overcome cybercrime, and other. It is emphasized that the growth of
cybercrime is also the result of the demand for illegal acts that bring profits for
criminals. This is the circulation of narcotic drugs and psychotropic substances;
distribution of child pornography and sniff video; scientific developments; services in
the legalization of financial fraud; selling and leasing equipment for forging money and
documents; the sale of weapons, explosives and explosive devices; services of killers,
hackers, couriers; black organ transplant market, etc. The Internet allows criminals to
quickly find ‘buyers’ around the world (which gives them transnational status, and
creates an opportunity for a high degree of anonymity (confidentiality).
The author stresses on the need to study the existing experience of developed countries and

recommends that legislators in Ukraine consider building an effective and effective legal

framework for solving a number of problems, in particular: the need to legislatively define

definitions of a number of key terms such as ‘digital evidence’, ‘electronic evidence’,

‘cybersquatting’, ‘domaining’, ‘hijacking’, ‘moneymaking’, typosqotting, etc. A positive step is

that this issue is being discussed in Ukraine by public institutions, in particular by the

National Institute for Strategic Studies. However, according to the author, in order to

achieve effective results, greater efficiency, fruitful cooperation with other countries is

needed, which includes, inter alia: legislative consolidation of special definitions at the

international level with further ratification for unambiguous interpretation of these terms in

partner countries; strengthening the responsibility of offenders and reaching agreement with

international partners on punishment for unlawful actions in cyberspace; creation of a single

international body on cybersecurity.
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In Ukraine, the state’s cyber defence expenditures are insignificant to some extent due
to military actions in Easter Ukraine. However, a number of measures have been taken
by the state to strengthen information security: the Ministry of Information Policy has
been established; Department of Cyberpolicies was created; The State Centre for Cyber
Defence and Counteraction to Cybersecurity CERT-UA operates a team for responding to
computer emergencies of Ukraine; The Regulation on the National Cybersecurity
Coordination Center was approved. The analysis of the above information enables the
author to state that the experience of the NATO member states is gradually being
introduced in Ukraine, but these actions are not enough without an integrated approach
to the issue of cyber security, proper financing and introduction of new approaches and
methods to protect cyberspace.
As a conclusion, it is noted that Ukraine has recently made some positive progress in
counteracting cyber threats, but obtaining significant results is possible only due to
complex actions not only in each individual country (country), but also in the
international interaction of the world community. Undoubtedly, it is extremely
important for Ukraine to intensify and deepen further cooperation and partnerships and
interaction with Europol, Interpol, FBI, Eurojust, NATO, as well as with other developed
countries; improvement of the legislative and regulatory field taking into account the
recommendations of highly qualified specialists in law, economics and depending on the
issues raised and the problems of relevant experts from other sectors; adoption, with
further adaptation for Ukraine, positive experience of other countries.
Key words: cybercrime, cyberattack, cyber defense, illegal actions, legislative base, level of

security, information security, international partnership cooperation.
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Ïîñ³áíèê ïîáóäîâàíèé íà ïðàêòè÷íîìó äîñâ³ä³
þðèäè÷íîãî ñóïðîâîäó ²Ò-êîìïàí³é â Óêðà¿í³. Ó íüî-
ìó âèñâ³òëåíî áàãàòî ïèòàíü, àëå îñíîâíó óâàãó ïðè-
ä³ëåíî àíàë³çó ñóäîâî¿ ïðàêòèêè òà êåéñ³â. Ç ìåòîþ
ïîð³âíÿííÿ òà âèâ÷åííÿ çàðóá³æíîãî äîñâ³äó ó ñôåð³
²Ò-ïðàâà çä³éñíåíî àíàë³ç òà âèâ÷åíî äîñâ³ä ÑØÀ òà
êðà¿í ªÑ.

Ïîñ³áíèê ïðèçíà÷åíèé äëÿ ï³äãîòîâêè ñòóäåíò³â-
ïðàâíèê³â, ùî ö³êàâëÿòüñÿ ²Ò-òåõíîëîã³ÿìè. Â³í
ìîæå áóòè âèêîðèñòàíèé òàêîæ ³ ïðàêòèêóþ÷èìè
²Ò-þðèñòàìè, äîïîâ³äà÷àìè ïðè ðîçðîáëåíí³ òà ïðîâå-
äåíí³ òðåí³íã³â.
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Î. À. Áàðàíîâ,
äîêòîð þðèäè÷íèõ íàóê,
ñòàðøèé íàóêîâèé ñï³âðîá³òíèê,
êåð³âíèê Öåíòðó ñóñï³ëüíî-ïðàâîâèõ ïðîáëåì
ó ñôåð³ ³íôîðìàö³éíèõ òåõíîëîã³é,
³íôîðìàö³éíèõ ïðîäóêò³â ³ ïîñëóã
ÍÄ² ³íôîðìàòèêè ³ ïðàâà ÍÀÏðÍ Óêðà¿íè

ÓÄÊ 340.11

ІНТЕРНЕТ РЕЧЕЙ (IoT): РОБОТ ЗІ ШТУЧНИМ ІНТЕЛЕКТОМ
У ПРАВОВІДНОСИНАХ

Â ñòàòò³ ïðî³ëþñòðîâàíî, ùî ðîáîòè ç øòó÷íèì ³íòåëåêòîì (Ø²) ó ìàéáóòíüîìó
ìàòèìóòü âåëèêèé âïëèâ íà ñóñï³ëüñòâî ³ ïîâñÿêäåííå æèòòÿ ëþäåé, íåìèíó÷å ñòàþ-
÷è ïðè öüîìó íåîáõ³äíèì àòðèáóòîì ñóñï³ëüíèõ â³äíîñèí àáî ÿê ¿õ îá’ºêòà, ÷è ñóá’ºê-
òà. Öå ïðèçâåäå äî âèíèêíåííÿ ïðàâîâèõ ïðîáëåì, ÷àñòèíà ç ÿêèõ íà ñüîãîäí³øí³é äåíü
ìàéæå íå ³äåíòèô³êóºòüñÿ. Äîâåäåíî àêòóàëüí³ñòü ôîðìóâàííÿ òåîðåòèêî-ìåòîäîëî-
ã³÷íèõ îñíîâ ³ íàïðàöþâàííÿ ïðàêòè÷íèõ ðåêîìåíäàö³é ùîäî ñòâîðåííÿ ñèñòåìè ïðàâî-
âîãî çàáåçïå÷åííÿ çàñòîñóâàííÿ ðîáîò³â ç Ø², çîêðåìà, âèð³øåííÿ ïðîáëåìè çä³éñíåííÿ
þðèäè÷íî¿ ³äåíòèô³êàö³¿ ïðàâîñóá’ºêòíîñò³ ðîáîò³â ç Ø².
Ó ðîáîò³ âèñóâàºòüñÿ òà îá´ðóíòîâóºòüñÿ òâåðäæåííÿ ÿê ïðî åêâ³âàëåíòí³ñòü êðèòå-
ð³¿â, õàðàêòåðèñòèê ³ ïîêàçíèê³â êîãí³òèâíèõ ôóíêö³é ô³çè÷íî¿ îñîáè òà â³äïîâ³äíèõ
êîãí³òèâíèõ ôóíêö³é ðîáîòà ç Ø², òàê ³ ïîëîæåííÿ ïðî ìîæëèâ³ñòü âèçíàííÿ ðîáîòà ç
Ø² â ÿêîñò³ ïðàâîâîãî åêâ³âàëåíòà ô³çè÷íî¿ îñîáè.
Îá´ðóíòîâàíî, ùî íà â³äì³íó â³ä âèçíàíî¿ â òðàäèö³éí³é ñèñòåì³ ïðàâà ïðåçóìïö³¿ íàÿâ-
íîñò³ ïðàâîñóá’ºêòíîñò³ ó ô³çè÷íî¿ îñîáè, ïðàâîçäàòí³ñòü òà ä³ºçäàòí³ñòü ðîáîòà ç
Ø² ÿê ïðàâîâîãî åêâ³âàëåíòà ô³çè÷íî¿ îñîáè íåîáõ³äíî äîâîäèòè øëÿõîì ïðîâåäåííÿ
ñïåö³àëüíèõ äîñë³äæåíü.
Äîâåäåíî ñïðàâåäëèâ³ñòü ã³ïîòåçè ïðî ìîæëèâ³ñòü çàñòîñóâàííÿ ïðàâîâèõ íîðì äëÿ ðå-
ãóëþâàííÿ ñóñï³ëüíèõ â³äíîñèí ì³æ òðàäèö³éíèì ñóá’ºêòîì (ô³çè÷íîþ îñîáîþ) òà ðîáî-
òîì ç Ø² ÿê ïðàâîâîãî åêâ³âàëåíòà ô³çè÷íî¿ îñîáè.
Êëþ÷îâ³ ñëîâà: øòó÷íèé ³íòåëåêò, ïðàâîçäàòí³ñòü, ä³ºçäàòí³ñòü, ðîáîò, êîãí³òèâí³
ôóíêö³¿.

Ïðîáëåìà åôåêòèâíîãî ³ ïðè öüîìó
áåçïå÷íîãî âèêîðèñòàííÿ ðîáîò³â ç øòó÷-
íèì ³íòåëåêòîì õâèëþº ëþäñòâî âæå
á³ëüøå í³æ ï³âñòîë³òòÿ, ç ÷àñ³â ². Àç³ìî-
âà. Îäí³ºþ ç âàæëèâèõ ñêëàäîâèõ ö³º¿ çà-
ãàëüíî¿ ïðîáëåìè º ïðîáëåìà ïðàâîâîãî
ðåãóëþâàííÿ. Ó Ñï³ëüí³é äåêëàðàö³¿ ïðî
çàêîíîäàâ÷³ ïð³îðèòåòè ªÑ íà 2018—
2019 ðð. àêöåíòóºòüñÿ óâàãà íà òîìó, ùî

íåîáõ³äíî çàáåçïå÷èòè ïðîãðåñ ùîäî îä-
íîãî ç íàéâàæëèâ³øèõ ïèòàíü: çàáåçïå-
÷åííÿ âèñîêîãî ð³âíÿ çàõèñòó äàíèõ,
öèôðîâèõ ïðàâ ³ åòè÷íèõ ñòàíäàðò³â ïðè
îäíî÷àñíîìó âèêîðèñòàíí³ ïåðåâàã ³ çà-
ïîá³ãàííÿ ðèçèê³â ðîçâèòêó øòó÷íîãî ³í-
òåëåêòó (Ø²) ³ ðîáîòîòåõí³êè [12]. Â ªâ-
ðîïåéñüê³é êîì³ñ³¿ ââàæàþòü, ùî âèêî-
ðèñòàííÿ Ø² ñòâîðþº óìîâè äëÿ ðåàë³çà-
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ö³¿ ìàñøòàáíèõ á³çíåñ-ìîæëèâîñòåé ºâ-
ðîïåéñüêî¿ ïðîìèñëîâîñò³, ìàëîãî, ñå-
ðåäíüîãî á³çíåñó, ñòàðòàï³â ³ ñïðèÿº çðî-
ñòàííþ ïðîäóêòèâíîñò³ â áàãàòüîõ ñåêòî-
ðàõ, âêëþ÷àþ÷è îõîðîíó çäîðîâ’ÿ, ñ³ëü-
ñüêå ãîñïîäàðñòâî, äåðæàâí³ àäì³í³ñòðà-
ö³¿ òà òðàíñïîðò, à òàêîæ ìîæå ñïðèÿòè
âèð³øåííþ ð³çíîìàí³òíèõ ïðîáëåì ³, íà-
â³òü, òàêî¿ âåëèêî¿ ÿê çì³íà êë³ìàòó.

Ó áåðåçí³ 2018 ð. ªâðîïåéñüêà êîì³ñ³ÿ
îãîëîñèëà ïðî ñòâîðåííÿ åêñïåðòíî¿ ãðó-
ïè âèñîêîãî ð³âíÿ ç ïèòàíü øòó÷íîãî ³í-
òåëåêòó äëÿ çáîðó åêñïåðòíèõ ìàòåð³àë³â
³ ñòâîðåííÿ øèðîêîãî ñîþçó ð³çíèõ çà-
ö³êàâëåíèõ ñòîð³í [2]. Äî îñíîâíèõ çàâ-
äàíü ãðóïè â³äíåñåíî êîíñóëüòóâàííÿ
ªâðîïåéñüêî¿ êîì³ñ³¿ ç âèð³øåííÿ ñåðåä-
íüîñòðîêîâèõ ³ äîâãîñòðîêîâèõ çàâäàíü ³
ìîæëèâîñòåé, ïîâ’ÿçàíèõ ç Ø², øëÿõîì
íàäàííÿ ðåêîìåíäàö³é, ÿê³ áóäóòü âèêî-
ðèñòîâóâàòèñÿ â ïðîöåñ³ ðîçðîáêè ïî-
ë³òèêè, ïðîöåñó çàêîíîäàâ÷î¿ îö³íêè òà
ðîçðîáêè öèôðîâî¿ ñòðàòåã³¿ íàñòóïíîãî
ïîêîë³ííÿ. Ïåðåäáà÷àºòüñÿ, ùî çàêîíî-
äàâ÷à ÷àñòèíà îõîïëþâàòèìå òàê³ ïèòàí-
íÿ: ÿê ñïðàâåäëèâ³ñòü, áåçïåêà, ïðîçî-
ð³ñòü, ìàéáóòíº ðîáîò³â, äåìîêðàò³ÿ ³, â
á³ëüø øèðîêîìó ñåíñ³, âïëèâ íà çàñòîñó-
âàííÿ Õàðò³¿ îñíîâíèõ ïðàâ, âêëþ÷àþ÷è
çàõèñò ïðèâàòíîãî æèòòÿ ³ îñîáèñòèõ äà-
íèõ, ã³äí³ñòü, çàõèñò ñïîæèâà÷³â ³ â³ä-
ñóòí³ñòü äèñêðèì³íàö³¿.

Äåÿê³ åêñïåðòè ââàæàþòü, ùî ðîáîòè
÷èíèòèìóòü âåëèêèé âïëèâ íà ñóñï³ëü-
ñòâî ³ ïîâñÿêäåííå æèòòÿ ëþäåé, òîìó
íåîáõ³äíî îðãàí³çóâàòè ãðîìàäñüê³ äèñ-
êóñ³¿ ïðî íàñë³äêè íîâèõ ðîáîòèçîâàíèõ
òåõíîëîã³é äëÿ ð³çíèõ àñïåêò³â æèòòÿ
ñóñï³ëüñòâà [15]. Áåçñóìí³âíî, öå ñòîñó-
ºòüñÿ é îäí³º¿ ç íàéâàæëèâ³øèõ ñôåð ñó-
ñï³ëüíîãî æèòòÿ — ñèñòåìè ïðàâîâîãî
ðåãóëþâàííÿ.

Íàóêîâå ñï³âòîâàðèñòâî îñòàíí³ì ÷à-
ñîì àêòèâíî çàêëèêàº çàïîâíèòè âàêóóì,
ïåðø çà âñå, â ïðàâîâèõ äîñë³äæåííÿõ, à
çãîäîì ³ â çàêîíîäàâñòâ³, ïîâ’ÿçàíèé ç
ðåãóëþâàííÿì áóäü-ÿêèõ çàñòîñóâàíü Ø²
â ð³çíîìàí³òíèõ ñåãìåíòàõ ëþäñüêî¿
ä³ÿëüíîñò³ [1, 8, 20, 21].

Ó ö³ëîìó, ââàæàºòüñÿ, ùî äîñë³äæåí-
íÿ Ø² òà éîãî âçàºìîä³¿ ç ëþäèíîþ â³ä-
íîñíî íîâå ÿâèùå, à öå îçíà÷àº, ùî ñüî-

ãîäí³ ìè ïîêè íå ìàºìî ìîæëèâîñò³ óÿâè-
òè ïîâíèé ñïåêòð, âì³ñò ³ ìàñøòàá ïîâ’ÿ-
çàíèõ ç öèì ìàéáóòí³õ çì³í ó ñîö³óì³, íå
êàæó÷è âæå ïðî ïðîáëåìè, äî ÿêèõ öå
ïðèçâåäå. ²ñíóº äóìêà ïðî òå, ùî â þðè-
äè÷í³é ïëîùèí³ — öå âòîðãíåííÿ Ø² â
íàø³ íàéîñíîâí³ø³ ïðàâà, ùî áóäå
ïîâí³ñòþ ³ îñòàòî÷íî çì³íþâàòè ïðàâîâó
ñèñòåìó [7]. Çâåðòàþ÷è óâàãó, íàïðè-
êëàä, íà íàÿâí³ñòü â³äïîâ³äàëüíîñò³ â ðà-
ç³ çàâäàííÿ øêîäè ä³ÿìè òåõíîëîã³é ç
Ø², â÷åí³ þðèñòè çàçíà÷àþòü, ùî â ïåðå-
õ³äíèé ïåð³îä âçàºìîä³ÿ ì³æ Ø² ³ ëþäü-
ìè ìîæå áóòè íåî÷åâèäíîþ ³ âàæêî ïåðåä-
áà÷óâàíîþ, à òîìó îáãîâîðåííÿ âçàºìî-
âïëèâó çàêîíó ïðî â³äïîâ³äàëüí³ñòü ³ äî-
ãîâ³ðíîãî ïðàâà ïðîïîíóþòü ïåðåíåñòè íà
ìàéáóòíº [10].

Ïîä³áíèì ÷èíîì ì³ðêóþòü ÷èñëåíí³
ïðåäñòàâíèêè ïðàâîâî¿ íàóêè. ² öå ïðè-
ðîäíèé íàñë³äîê áàãàòîâ³êîâèõ òðàäè-
ö³é, ùî ñêëàëèñÿ â ïðàâîâèõ ñèñòåìàõ.
²ñòîðè÷íî, äî íåäàâíüîãî ÷àñó, ïðàâîâà ³
çàêîíîäàâ÷à ðåàêö³ÿ íà íîâ³ ñîö³àëüí³
ÿâèùà ç’ÿâëÿëàñÿ ò³ëüêè ï³ñëÿ òîãî, ÿê
âèíèêàëè ïðîáëåìè ïðè ðåàë³çàö³¿ íîâèõ
çà çì³ñòîì ñóñï³ëüíèõ â³äíîñèí, ÿê³, íà-
áðàâøè ñèëó ³ çíàøîâøè ìàñîâ³ñòü, ïðè-
âîäèëè äî ïåâíèõ çì³í ó ñîö³óì³.

Îäíàê àíàë³ç ðîçâèòêó ïðàâîâî¿ íàóêè
³ ðåçóëüòàò³â ¿¿ ñïîâ³ëüíåíî¿ ðåàêö³¿ íà
äèíàì³êó òðàíñôîðìàö³é ñîö³àëüíèõ
ïðîöåñ³â, ÿê³ çóìîâëåí³ âïðîâàäæåííÿì
äîñÿãíåíü íàóêè ³ òåõí³êè, ñâ³ä÷èòü ïðî
òå, ùî ñó÷àñíèé ¿¿ ñòàí ñòàº ñåðéîçíèì
áàð’ºðîì íà øëÿõó âïðîâàäæåííÿ òåõíî-
ëîã³é ²íòåðíåòó ðå÷åé, â ÿêèõ âèêîðèñ-
òàííþ ðîáîò³â ç Ø² â³äâîäèòüñÿ íàäçâè-
÷àéíî âàæëèâà ðîëü. Òîìó ïðîâåäåííÿ
øèðîêèõ íàóêîâèõ äîñë³äæåíü ïðîáëåìè
ôîðìóâàííÿ òåîðåòèêî-ìåòîäîëîã³÷íèõ
îñíîâ ³ íàïðàöþâàííÿ ïðàêòè÷íèõ ðåêî-
ìåíäàö³é ùîäî ñòâîðåííÿ ñèñòåìè ïðàâî-
âîãî çàáåçïå÷åííÿ çàñòîñîâóâàííÿ òåõíî-
ëîã³é ²íòåðíåòó ðå÷åé, çîêðåìà, ç âèêî-
ðèñòàííÿì Ø² ³ ðîáîò³â, º âåëüìè àêòó-
àëüíèì. Ó ö³é ñôåð³ ñåðåä áåçë³÷³ ïðîá-
ëåì ïðàâîâîãî ðåãóëþâàííÿ îñîáëèâå
ì³ñöå ïîñ³äàº ïðîáëåìà çä³éñíåííÿ þðè-
äè÷íî¿ ³äåíòèô³êàö³¿ ïðàâîñóá’ºêòíîñò³
ðîáîò³â ç Ø² â ïðîöåñ³ íàäàííÿ ïîñëóã ³
ïðîâåäåííÿ ðîá³ò â ³íòåðåñàõ þðèäè÷íèõ
³ ô³çè÷íèõ îñ³á [24].
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Ìåòà ñòàòò³ — äîñë³äæåííÿ ³ îá´ðóí-
òóâàííÿ ìîæëèâîñò³ âèçíàííÿ ðîáîòà ç
øòó÷íèì ³íòåëåêòîì â ÿêîñò³ ïðàâîâîãî
åêâ³âàëåíòà ô³çè÷íî¿ îñîáè ÿê ñóá’ºêòà
ïðàâîâ³äíîñèí òà ôîðìóâàííÿ ïðèíöèï³â
âèçíà÷åííÿ éîãî ïðàâîñóá’ºêòíîñò³.

Ó íàóêîâ³é òà ³íø³é ë³òåðàòóð³ øèðî-
êî îáãîâîðþºòüñÿ ïðîáëåìà ìîæëèâî¿
ó÷àñò³ ðîáîò³â â òðàäèö³éíèõ ñóñï³ëüíèõ
â³äíîñèíàõ. ² ÿêùî äëÿ áàãàòüîõ íàóê
ôîðìóëþâàííÿ ³ ïîøóê øëÿõ³â âèð³øåí-
íÿ òàêî¿ ïðîáëåìè íå âèãëÿäàº ÷èìîñü
íàäçâè÷àéíèì, òî äëÿ ïðàâîâî¿ íàóêè öå
íå òàê.

Ïðîòÿãîì ñâ³òîâî¿ ³ñòîð³¿ ðîçâèòîê
ñèñòåìè ïðàâà ´ðóíòóâàâñÿ íà áàçîâîìó
ïîñòóëàò³: ïðàâîâ³ íîðìè ïðèçíà÷åí³ äëÿ
ðåãóëþâàííÿ ñóñï³ëüíèõ â³äíîñèí ì³æ
ëþäüìè, òîáòî â³äíîñèí ì³æ ñóá’ºêòàìè
ïðàâà. Òîìó òåîðåòè÷í³, ìåòîäîëîã³÷í³ òà
ïðàêòè÷í³ êîíñòðóêö³¿ ³ ìåõàí³çìè â
ïðàâ³ òà çàêîíîäàâñòâ³ ôîðìóâàëèñÿ ³
ñòâîðþâàëèñÿ âèõîäÿ÷è ç³ çì³ñòó öüîãî
ïîñòóëàòó. Øèðîêå âèêîðèñòàííÿ Ø² â
ð³çíèõ ñôåðàõ ñîö³àëüíîãî æèòòÿ ñòàëî
ïðè÷èíîþ ïîÿâè ÷èñëåííèõ ïðàâîâèõ äî-
ñë³äæåíü íà òàê³ òåìè: ÿê ðåãóëþâàííÿ
ñèñòåì øòó÷íîãî ³íòåëåêòó ç âèçíà÷åí-
íÿì ìîæëèâèõ ðèçèê³â, âèêëèê³â ³ ñòðà-
òåã³é [18], ïðî çäàòí³ñòü ðîáîò³â äî ñâîáî-
äè ñâî¿õ ä³é [6], ïðàâîâå ðåãóëþâàííÿ
ñîö³àë³çàö³¿ øòó÷íîãî ³íòåëåêòó [31],
ðîçãëÿä ìîæëèâîñò³ çàïðîâàäæåííÿ êðè-
ì³íàëüíî¿ òà öèâ³ëüíî¿ â³äïîâ³äàëüíîñò³
äëÿ ðîáîò³â ³ç Ø² [14, 38], îö³íêà âïëèâó
þðèäè÷íî¿ â³äïîâ³äàëüíîñò³ íà ³ííîâàö³¿
â ñôåðó øòó÷íîãî ³íòåëåêòó ³ ñêëàäíèõ
ðîáîò³â [10], ïðèïóùåííÿ, ùî ìåõàí³çì
ñàìîâèçíà÷åííÿ ìåòè â ñèñòåìàõ ³ç Ø²
ìàòèìå âëàñòèâîñò³, ñõîæ³ íà âëàñòèâî-
ñò³ ëþäåé [22], ïðàâîâ³ íàñë³äêè âïëèâó
ñèñòåì ³ç Ø² ³ ìàøèííîãî íàâ÷àííÿ íà
áåçïåêó [11], ìîðàëüíî-åòè÷í³ ïðîáëåìè
íåð³âíîñò³ ëþäåé ³ ðîáîò³â ³ç Ø² [40],
ôîðìóâàííÿ ïðàâîâîãî ñòàòóñó ðîáîòà ç
Ø² ÿê þðèäè÷íî¿ îñîáè [3] ³ áàãàòî ³í-
øèõ.

Ó äîñë³äæåíí³, çðîáëåíîìó íà çàìîâ-
ëåííÿ ªâðîêîì³ñ³¿, â³äçíà÷åíî, ùî ïîòåí-
ö³éíèé âïëèâ ðîáîòîòåõí³êè íà áàãàòî
ñåãìåíò³â ñóñï³ëüíîãî æèòòÿ, ñïîñ³á ¿¿
âèêîðèñòàííÿ ³ âçàºìîä³¿ ç íåþ áóäóòü

ñòâîðþâàòè ïðîáëåìè äëÿ çàñòîñóâàííÿ
³ñíóþ÷èõ çàêîí³â ³ ïðàâèë, ÿê³ áóëè ðîç-
ðîáëåí³ äëÿ «ñòàðîãî ñâ³òó» ³, ìîæëèâî,
òîìó áóäå ïîòð³áíà ¿õ àäàïòàö³ÿ àáî, íà-
â³òü, çì³íè [5]. Íàïðèêëàä çàçíà÷àºòüñÿ,
ùî, îñê³ëüêè ñó÷àñíèõ ðîáîò³â â³ä êî-
ëèøí³õ ñõîæèõ òåõíîëîã³é (àâòîìàòè÷-
íèõ ñèñòåì) â³äð³çíÿº ¿õ çäàòí³ñòü îáðîá-
ëÿòè ³íôîðìàö³þ, ïëàíóâàòè ³ ä³ÿòè
ñàìîñò³éíî, òî öå íåìèíó÷å ïðèçâåäå äî
íåîáõ³äíîñò³ âèð³øåííÿ ïðîáëåìè àäåê-
âàòíîãî ïðàâîâîãî ðîçâ’ÿçàííÿ ñóääÿìè
êîíôë³êò³â òðàäèö³éíèõ ñóá’ºêò³â çà
ó÷àñòþ ðåàëüíèõ ðîáîò³â [6].

Âèâ÷àþ÷è ðîëü ðîáîò³â ó ïðàâîâ³äíî-
ñèíàõ, Ð. Êàëî çàóâàæóº, ùî ÿêùî ðà-
í³øå áàãàòî ñóää³â âèêîðèñòîâóâàëè ïî-
íÿòòÿ «ðîáîò» ÿê ïåâíó àíàëîã³þ
ëþäèíè (ìàþ÷è íà óâàç³ ¿õ çîâí³øíþ
ñõîæ³ñòü), ÿêà, ïðîòå íå ìàº ìîæëèâîñò³
ñàìîñò³éíî çä³éñíþâàòè áóäü-ÿê³ ä³¿, òî
ñüîãîäí³ âèêîðèñòàííÿ òàêî¿ ìåòàôîðè
ï³ääàºòüñÿ çíà÷íîìó ñóìí³âó, îñê³ëüêè
ðîáîòè ç Ø² çäàòí³ çä³éñíþâàòè ñàìî-
ñò³éí³ ä³¿ [6].

Ó íåäàâíüîìó çâ³ò³ ðîáî÷î¿ ãðóïè ÊÎ-
ÌÅÑÒ ç åòèêè ðîáîòîòåõí³êè (COMEST,
World Commission on the Ethics of
Scientific Knowledge and Technology of
UNESCO) ñåðåä îñíîâíèõ õàðàêòåðèñòèê
ðîáîòà âêàçóºòüñÿ «àâòîíîìí³ñòü ó ñåíñ³
çäàòíîñò³ «äóìàòè» äëÿ ñåáå ³ ïðèéìàòè
âëàñí³ ð³øåííÿ äëÿ âïëèâó íà íàâêî-
ëèøíº ñåðåäîâèùå, áåç ïðÿìîãî çîâí³ø-
íüîãî êîíòðîëþ», ùî âëàñòèâî ðîáîòàì ç
Ø² (êîãí³òèâí³ ðîáîòè), ÿê³ áóäóòü íà-
â÷àòèñü ç ìèíóëîãî äîñâ³äó òà ñàì³ ìîäè-
ô³êóâàòè ñâî¿ àëãîðèòìè, òîìó ¿õ ïîâå-
ä³íêà íå áóäå ö³ëêîì ïåðåäáà÷óâàíîþ,
ùî, éìîâ³ðíî, ñòàíå ïðîáëåìîþ, ÿêà çà-
ñëóãîâóº ñåðéîçíî¿ åòè÷íî¿ óâàãè ³ ðîçäó-
ì³â [15].

Âèõîäÿ÷è ç³ çá³ëüøåííÿ ìîæëèâîñòåé
ðîáîò³â ³ç Ø² «÷èíèòè» ñàìîñò³éíî, íåçà-
ëåæíî â³ä çîâí³øíüîãî âïëèâó, ³ ´ðóíòó-
þ÷èñü íà ñïåöèô³ö³ ¿õ âçàºìîâ³äíîñèí ç
ëþäüìè, À. Áåíñóññàí ïðîïîíóº íàäàòè
ðîáîòàì îñîáëèâèé ñòàòóñ þðèäè÷íî¿
îñîáè, ââàæàþ÷è öå êëþ÷îâèì, â ïåðøó
÷åðãó, äëÿ óïðàâë³ííÿ â³äïîâ³äàëüí³ñòþ.
Öÿ ïðîïîçèö³ÿ îá´ðóíòîâóºòüñÿ òèì, ùî
þðèäè÷íèì îñîáàì íàäàþòüñÿ ïåâí³ ïðà-
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âà: âîíè ìîæóòü âîëîä³òè âëàñíèìè àê-
òèâàìè, â³äêðèâàòè áàíê³âñüêèé ðàõó-
íîê, âæèâàòè þðèäè÷íèõ çàõîä³â äëÿ
çàõèñòó ñâî¿õ ³íòåðåñ³â àáî îòðèìóâàòè
êîìïåíñàö³þ çà çàâäàí³ çáèòêè, çîêðåìà,
ìîðàëüíó øêîäó (òîáòî çáèòîê ¿õíüîìó
³ì³äæó àáî ðåïóòàö³¿), à àâòîíîìí³ ðîáî-
òè (ðîáîòè ç Ø²), ùî ä³þòü ó â³äêðèòîìó
ñåðåäîâèù³ (àáî, ³íàêøå êàæó÷è, ðîáîòè,
ÿê³ çíàõîäÿòüñÿ â êîíòàêò³ ç ãðîìàä-
ñüê³ñòþ), íàáóâàþòü äåäàë³ á³ëüø çíà÷-
íîãî ñòóïåíÿ ñâîáîäè ùîäî öüîãî ñåðåäî-
âèùà ³ ëþäåé, ç ÿêèìè âîíè ñï³âïðà-
öþþòü [3].

Öÿ ïîçèö³ÿ À. Áåíñóññàíà áóëà ï³ä-
òðèìàíà ÿê ó çâ³ò³ äëÿ ªâðîêîì³ñ³¿ [5],
òàê ³ â Ðåçîëþö³¿ ªâðîïåéñüêîãî ïàðëà-
ìåíòó â³ä 16 ëþòîãî 2017 ð. ç ðåêîìåíäà-
ö³ÿìè Êîì³ñ³¿ ç ïðàâèë öèâ³ëüíîãî ïðàâà
â ðîáîòîòåõí³ö³. Ó Ðåçîëþö³¿ ªâðîïàðëà-
ìåíò çàêëèêàº ªâðîêîì³ñ³þ ïðè ïðîâå-
äåíí³ îö³íêè âïëèâó ¿¿ ìàéáóòíüîãî çàêî-
íîäàâñòâà ðîçãëÿíóòè íàñë³äêè
ïðàâîâîãî ð³øåííÿ ùîäî ñòâîðåííÿ â
äîâãîñòðîêîâ³é ïåðñïåêòèâ³ îñîáëèâîãî
þðèäè÷íîãî ñòàòóñó äëÿ ðîáîò³â, íàïðèê-
ëàä, äëÿ íàéñêëàäí³øèõ àâòîíîìíèõ ðî-
áîò³â (ðîáîò³â ³ç Ø². — Àâò.). Ïðîïî-
íóºòüñÿ âèçíà÷èòè öåé ñòàòóñ ÿê ñòàòóñ
åëåêòðîííèõ îñ³á, â³äïîâ³äàëüíèõ çà çàâ-
äàííÿ áóäü-ÿêîãî çáèòêó, òà, ìîæëèâî,
çàñòîñóâàííÿ ñòàòóñó åëåêòðîííî¿ îñîáè
ó âèïàäêàõ, êîëè ðîáîòè áóäóòü ïðèéìà-
òè àâòîíîìí³ ð³øåííÿ àáî ³íøèì ÷èíîì
âçàºìîä³ÿòè ç òðåò³ìè îñîáàìè ñàìîñò³é-
íî [9].

Òàêèì ÷èíîì, ñë³ä êîíñòàòóâàòè îá-
´ðóíòîâàí³ñòü äóìêè áàãàòüîõ äîñë³äíè-
ê³â ïðî òå, ùî ââåäåííÿ ðîáîò³â ç Ø² â
òêàíèíó ñóñï³ëüíèõ â³äíîñèí íåìèíó÷å
ïðèçâåäå äî âèíèêíåííÿ ïðîáëåìè ìî-
äåðí³çàö³¿ àêò³â ïðàâîâîãî ðåãóëþâàííÿ
àáî ñòâîðåííÿ íîâèõ ó áàãàòüîõ ñôåðàõ
ñóñï³ëüíîãî æèòòÿ. Äåÿê³ äîñë³äíèêè,
íàïðèêëàä, Ì. Êàð÷åâñüêèé [31], ïðîã-
íîçóþòü, ùî ñïðàâà ìîæå ä³éòè íàâ³òü äî
ñòâîðåííÿ ÿêî¿ñü íîâî¿ îêðåìî¿ ñèñòåìè
ïðàâà äëÿ ðîáîò³â.

Íà íàø ïîãëÿä, äîö³ëüíî âèõîäèòè ç
ïðîïîçèö³¿ ìàêñèìàëüíîãî óíèêíåííÿ
ñòâîðåííÿ ÿêî¿ñü äîäàòêîâî¿ ñèñòåìè
ïðàâà, àëå ïðè öüîìó êîð³ííîþ áóäå ïðî-

áëåìà íåîáõ³äíîñò³ ïåðåãëÿäó îñíîâíîãî
ïîñòóëàòó ñèñòåìè ïðàâà, ïðî ÿêèé çãà-
äóâàëîñÿ âèùå. Íåîáõ³äí³ñòü òàêîãî ïå-
ðåãëÿäó, ïîâ’ÿçàíó ç ã³ïîòåòè÷íîþ ìîæ-
ëèâ³ñòþ ðîçãëÿäó ðîáîò³â ³ç Ø² â ÿêîñò³
ñóá’ºêò³â ñóñï³ëüíèõ â³äíîñèí, ñòàº åïî-
õàëüíèì âèêëèêîì äëÿ âñ³º¿ ïðàâîâî¿ íà-
óêè ³ ìîæå ïðèçâåñòè äî êîð³ííî¿ ìîäåð-
í³çàö³¿ áàçîâèõ ïîëîæåíü óñ³º¿ ñèñòåìè
ïðàâà.

Ó ö³é ñèòóàö³¿, ç óðàõóâàííÿì ðåçóëü-
òàò³â, âèêëàäåíèõ ðàí³øå â ðîáîò³ [24], ç
ìåòîþ çàáåçïå÷åííÿ ìàêñèìàëüíî¿ åôåê-
òèâíîñò³ (çìåíøåííÿ íåîáõ³äíîãî ÷àñó,
ïðàâîâî¿ íåâèçíà÷åíîñò³ ³ âèòðàò) ââàæà-
ºìî íàéá³ëüø ðàö³îíàëüíèì çä³éñíþâàòè
ïîäàëüø³ äîñë³äæåííÿ íà îñíîâ³ ñòðàòå-
ã³¿, çì³ñò ÿêî¿ ïîëÿãàº â ìàêñèìàëüíî
ìîæëèâîìó âèêîðèñòàíí³ ïîòåíö³àëó
òðàäèö³éíî¿ ñèñòåìè ïðàâà ç íåîáõ³äíèì
³ äîñòàòí³ì âäîñêîíàëåííÿì àáî ðîçâèò-
êîì îêðåìèõ ïðàâîâèõ ïîëîæåíü, îáó-
ìîâëåíèõ çàñòîñóâàííÿì ðîáîò³â ç Ø².
Äî ñòâîðåííÿ íîâèõ ïðàâîâèõ êîíñòðóê-
ö³é ðåêîìåíäóºòüñÿ ïðèñòóïàòè ò³ëüêè â
òîìó âèïàäêó, ÿêùî â ³ñíóþ÷³é ñèñòåì³
ïðàâà àáî çàêîíîäàâñòâ³ íå çíàéäåòüñÿ
íàâ³òü â³ääàëåíî¿ àíàëîã³¿.

Âèõîäÿ÷è ç³ ñêàçàíîãî âèùå, â ÿêîñò³
ã³ïîòåçè ïðèïóñòèìî íàÿâí³ñòü ìîæëè-
âîñò³ âèçíàííÿ ðîáîò³â (ðîáîò³â ³ç Ø²)
ñóá’ºêòîì ñóñï³ëüíèõ â³äíîñèí, òîáòî âè-
çíàííÿ åêâ³âàëåíòíèì ô³çè÷í³é àáî
þðèäè÷í³é îñîá³. Âèõîäÿ÷è ç òîãî, ùî â
íàö³îíàëüí³é ñèñòåì³ ïðàâà, ÿê ³ â áàãà-
òüîõ ³íøèõ ñèñòåìàõ ïðàâà, ïîòåíö³éíî
ìîæëèâèé ñïåêòð þðèäè÷íèõ ïðàâ, îá-
îâ’ÿçê³â ³ â³äïîâ³äàëüíîñò³ äëÿ ô³çè÷íèõ
îñ³á íàáàãàòî øèðøå, í³æ äëÿ þðèäè÷-
íèõ, ç ìåòîþ îïòèì³çàö³¿ íàóêîâîãî ïî-
øóêó ñïî÷àòêó çîñåðåäèìîñÿ íà äî-
ñë³äæåíí³ ìîæëèâîñò³ òà óìîâ âèçíàííÿ
ðîáîòà ç Ø² ÿê ïðàâîâîãî åêâ³âàëåíòà
ô³çè÷íî¿ îñîáè.

Âèõîäÿ÷è ç øèðîêî âèçíàíèõ òåîðå-
òè÷íèõ ³ ïðàêòè÷íèõ ïîëîæåíü ïðî ïðà-
âîñóá’ºêòí³ñòü ô³çè÷íî¿ îñîáè, âèñëîâëå-
íèõ áàãàòüìà àâòîðàìè, ñôîðìóëþºìî
ê³ëüêà òâåðäæåíü.

Òâåðäæåííÿ 1. Ïðàâîñóá’ºêòí³ñòü ô³-
çè÷íî¿ îñîáè â ÷àñòèí³ ïðàâîçäàòíîñò³,
ä³ºçäàòíîñò³ ³ äåë³êòîçäàòíîñò³ ïðåçþ-
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ìóºòüñÿ, âîíà íå ìàº îáìåæåíü ³ íå âèìà-
ãàº äîêàç³â çà âèíÿòêîì âè÷åðïíîãî ïå-
ðåë³êó îáñòàâèí, âèçíà÷åíèõ çàêîíîì.

Öå òâåðäæåííÿ áàçóºòüñÿ íà øèðîêî
â³äîìèõ ïîëîæåííÿõ òåîð³¿ ïðàâà [41,
42], íà ïîëîæåííÿõ ñò. 6 Çàãàëüíî¿ äåê-
ëàðàö³¿ ïðàâ ëþäèíè [28] ³ ñò. 16 Ì³æíà-
ðîäíîãî ïàêòó ïðî ãðîìàäÿíñüê³ ³ ïî-
ë³òè÷í³ ïðàâà [35].

Íà íàø ïîãëÿä, äëÿ ðîáîò³â ³ç Ø² ñè-
òóàö³ÿ êàðäèíàëüíî ïðîòèëåæíà.

Òâåðäæåííÿ 2. Ïðàâîñóá’ºêòí³ñòü ó
÷àñòèí³ ïðàâîçäàòíîñò³, ä³ºçäàòíîñò³ ³ äå-
ë³êòîçäàòíîñò³ ðîáîòà ç øòó÷íèì ³íòå-
ëåêòîì ÿê ïðàâîâîãî åêâ³âàëåíòà ô³çè÷-
íî¿ îñîáè ïîòðåáóº äîâåäåííÿ.

Ïðè çàãàëüí³é ïðåçóìïö³¿ þðèäè÷íîãî
ôàêòó íàÿâíîñò³ ó ô³çè÷íî¿ îñîáè ïðàâî-
ñóá’ºêòíîñò³ â ïîâíîìó îáñÿç³ äëÿ âñòà-
íîâëåííÿ þðèäè÷íîãî ôàêòó ¿¿ îáìåæåí-
íÿ âíàñë³äîê ðÿäó ïðè÷èí ïîòð³áíå
ïðîâåäåííÿ ïåðåâ³ðêè (åêñïåðòèç) ðÿäó
ïðàâîâèõ, äîêóìåíòàëüíèõ, ìåòðè÷íèõ ³
ìåäè÷íèõ ïîêàçíèê³â êîíêðåòíî¿ ô³çè÷-
íî¿ îñîáè â êîæíîìó îêðåìîìó âèïàäêó.

Ìîæíà ñòâåðäæóâàòè, ùî ïðåçóìïö³¿
þðèäè÷íîãî ôàêòó íàÿâíîñò³ ó ðîáîòà ç
Ø² ïðàâîñóá’ºêòíîñò³ íå ò³ëüêè â ïîâíî-
ìó, àëå íàâ³òü â ÿêîìóñü îáìåæåíîìó îá-
ñÿç³ íå ìîæå áóòè [24]. Òîìó âèçíà÷åííÿ
íàÿâíîñò³ ó ðîáîòà ç Ø² ïåâíîãî îáñÿãó,
çì³ñòó ³ îñîáëèâîñòåé ïðàâîçäàòíîñò³,
ä³ºçäàòíîñò³ ³ äåë³êòîçäàòíîñò³, ÿê³ º
åêâ³ âàëåíòíèìè ïî â³äíîøåííþ äî ô³-
çè÷íî¿ îñîáè, ïîâèííî ñïèðàòèñü íà ðå-
çóëüòàòè ñïåö³àëüíèõ äîñë³äæåíü.

Äëÿ òîãî ùîá ðîçêðèòè éìîâ³ðíèé
çì³ñò òàêèõ äîñë³äæåíü, íåîáõ³äíî ñôîð-
ìóâàòè íàóêîâó ïîçèö³þ ïðî ìîæëèâ³ñòü
çì³íè îñíîâíîãî ïîñòóëàòó ñèñòåìè ïðà-
âà, à â ðàç³ òàêî¿ çì³íè — ïðî ìîæëèâ³
íàñë³äêè. Ç ö³ºþ ìåòîþ ðîçãëÿíåìî îñ-
íîâí³ òåîðåòè÷í³ ïîãëÿäè ³ ïîëîæåííÿ â
÷àñòèí³ ñóá’ºêòíîñò³ ïðàâà, çîêðåìà òàê³
ïðàâîâ³ êàòåãîð³¿ ÿê ïðàâîñóá’ºêòí³ñòü,
ïðàâîçäàòí³ñòü, ä³ºçäàòí³ñòü ³ äåë³êòî-
çäàòí³ñòü.

Â³äîáðàæàþ÷è ñòàëó òî÷êó çîðó ó â³ò-
÷èçíÿí³é, ³ íå ò³ëüêè, ïðàâîâ³é íàóö³,
Ì. Êîçþáðà êàæå ïðî òå, ùî îñîáà âèçíà-
ºòüñÿ ñóá’ºêòîì ïðàâîâ³äíîñèí, ÿêùî
âîíà çäàòíà áóòè ñóá’ºêòîì ïðàâà, òîáòî
ÿêùî âîíà ìàº ïðàâîñóá’ºêòí³ñòü [32].

Íà äóìêó Ì. Êîçþáðè, â þðèäè÷í³é
íàóö³ âèä³ëÿþòü:

1) çàãàëüíó ïðàâîñóá’ºêòí³ñòü, òîáòî
çäàòí³ñòü îñîáè áóòè ñóá’ºêòîì ïðàâà â
ìåæàõ ïåâíî¿ ïðàâîâî¿ ñèñòåìè;

2) ãàëóçåâó ïðàâîñóá’ºêòí³ñòü, òîáòî
çäàòí³ñòü îñîáè áóòè ó÷àñíèêîì ïðàâî-
â³äíîñèí ò³º¿ ÷è ³íøî¿ ãàëóç³ ïðàâà (íà-
ïðèêëàä, ³ñíóº êîíñòèòóö³éíà, öèâ³ëüíà,
òðóäîâà, êðèì³íàëüíî-ïðàâîâà ïðàâî-
ñóá’ºêòí³ñòü);

3) ñïåö³àëüíó ïðàâîñóá’ºêòí³ñòü, òîá-
òî çäàòí³ñòü îñîáè áóòè ó÷àñíèêîì ïåâíî-
ãî êîëà ïðàâîâ³äíîñèí ó ðàìêàõ ãàëóç³
ïðàâà. Íàïðèêëàä, ñïåö³àëüíó ïðàâî-
ñóá’ºêòí³ñòü ìàþòü äåðæàâí³ ñëóæáîâö³,
ïåíñ³îíåðè, áàíêè òà ³í.

Á³ëüø àáñòðàêòíèé, à îòæå, á³ëüøèì
ñòóïåíåì óçàãàëüíåííÿ, âèñíîâîê çðîáèâ
ó îäí³é ç³ ñâî¿õ ðàíí³õ ìîíîãðàô³é
Ñ. Àëåêñººâ ñòâåðäæóþ÷è, ùî äëÿ
ñóá’ºêòà ïðàâà õàðàêòåðí³ äâ³ îñíîâí³
îçíàêè [23]:

— öå îñîáà — ó÷àñíèê ñóñï³ëüíèõ â³ä-
íîñèí (ô³çè÷í³ àáî þðèäè÷í³ îñîáè),
ÿêèé çà ñâî¿ìè îñîáëèâîñòÿìè ôàêòè÷íî
ìîæå áóòè íîñ³ºì ñóá’ºêòèâíèõ þðèäè÷-
íèõ ïðàâ ³ îáîâ’ÿçê³â;

— öå îñîáà — ó÷àñíèê ñóñï³ëüíèõ â³ä-
íîñèí (ô³çè÷í³ àáî þðèäè÷í³ îñîáè),
ÿêèé ðåàëüíî çäàòíèé áðàòè ó÷àñòü ó
ïðàâîâ³äíîñèíàõ, íàáóâ âëàñòèâîñò³
ñóá’ºêòà ïðàâà â ñèëó þðèäè÷íèõ íîðì.

Òàêèì ÷èíîì, íà äóìêó Ñ. Àëåêñººâà,
ñàìå íàÿâí³ñòü þðèäè÷íèõ íîðì ñòâîðþº
îáîâ’ÿçêîâó îñíîâó äëÿ òîãî, ùîá ô³çè÷-
íà àáî þðèäè÷íà îñîáà ìàëà ñòàòóñ
ñóá’ºêòà ïðàâà. Êð³ì òîãî, íåâ³ä’ºìíèì
àòðèáóòîì ô³çè÷íî¿ àáî þðèäè÷íî¿ îñîáè
º ÿêîñò³, ÿê³ ïîâ’ÿçàí³ ç³ ñâîáîäîþ âîë³
ëþäèíè àáî êîëåêòèâó ëþäåé ³ äî ÷èñëà
ÿêèõ â³í â³äíîñèòü:

à) çîâí³øíþ â³äîêðåìëåí³ñòü;
á) ïåðñîí³ô³êàö³þ (âèñòóï ó âèãëÿä³

ºäèíî¿ îñîáè — ïåðñîíè);
â) çäàòí³ñòü âèðîáëÿòè, âèðàæàòè ³

çä³éñíþâàòè ïåðñîí³ô³êîâàíó âîëþ.
Óçàãàëüíþþ÷è ³ ðîçâèâàþ÷è ö³ äâà â

îñíîâíîìó íå ñóïåðå÷ëèâ³, à äîïîâíþþ÷³
îäèí îäíîãî, êëàñè÷í³ ï³äõîäè, äîõîäè-
ìî íàñòóïíîãî âèñíîâêó: ñóá’ºêòîì ïðàâà
ìîæå áóòè îñîáà, ÿêà â ñóêóïíîñò³ ìàº
íàñòóïí³ ï’ÿòü õàðàêòåðèñòèê:
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1) º â³äîêðåìëåíîþ îäí³º¿ ç³ ñòîð³í ñó-
ñï³ëüíèõ â³äíîñèí;

2) ìîæå ìàòè ïîòåíö³éíó ìîæëèâ³ñòü
áðàòè ó÷àñòü ó ñóñï³ëüíèõ â³äíîñèíàõ;

3) ìàº ðåàëüíó çäàòí³ñòü áðàòè ó÷àñòü
ó ñóñï³ëüíèõ â³äíîñèíàõ;

4) çäàòíà áðàòè ó÷àñòü ó ñóñï³ëüíèõ
â³äíîñèíàõ øëÿõîì ðåàë³çàö³¿ ïåðñî-
íàëüíî¿ âîë³, ñàìîñò³éíî ñôîðìîâàíî¿ ³
âèðàæåíî¿;

5) ïðè çä³éñíåíí³ âîëüîâî¿ ó÷àñò³ â ñó-
ñï³ëüíèõ â³äíîñèíàõ íàáóâàº, ðåàë³çóº ³
âèêîíóº ïåðñîí³ô³êîâàí³ þðèäè ÷í³ ïðà-
âà ³ îáîâ’ÿçêè.

Ó ðàìêàõ ñèñòåìè ïðàâà îñîáà, ÿêà
â³äïîâ³äàº öèì ï’ÿòè õàðàêòåðèñòèêàì,
ñòàº âîëîäàðåì ïðàâîñóá’ºêòíîñò³, òîáòî
ìîæå âîëîä³òè ïîòåíö³éíîþ ìîæëèâ³ñòþ
³ ðåàëüíîþ çäàòí³ñòþ áóòè ñóá’ºêòîì
ïðàâà, àáî, ³íøèìè ñëîâàìè, ìîæå áóòè
ñóá’ºêòîì ïðàâîâ³äíîñèí.

Ñë³ä çâåðíóòè óâàãó íà òå, ùî â ñò. 16
Ì³æíàðîäíîãî ïàêòó ïðî ãðîìàäÿíñüê³ ³
ïîë³òè÷í³ ïðàâà çàïèñàíî: «Êîæíà ëþäè-
íà, äå á âîíà íå ïåðåáóâàëà, ìàº ïðàâî íà
âèçíàííÿ ¿¿ ïðàâîñóá’ºêòíîñò³» [35], àíà-
ëîã³÷íå ïîëîæåííÿ çàêð³ïëåíî òàêîæ ó
ñò. 6 Çàãàëüíî¿ äåêëàðàö³¿ ïðàâ ëþäèíè
[28]. Öå îçíà÷àº, ùî â ñó÷àñíèõ äåìîêðà-
òè÷íèõ äåðæàâàõ ùîäî íàÿâíîñò³ ïðàâî-
ñóá’ºêòíîñò³ â³äñóòíÿ äèñêðèì³íàö³ÿ çà
îçíàêàìè, âñ³ ãðîìàäÿíè ð³âí³ â ïîòåí-
ö³éí³é ìîæëèâîñò³ áóòè ñóá’ºêòîì ïðàâà.

Òàêèì ÷èíîì, ñàì ôàêò íàðîäæåííÿ
ëþäèíè º þðèäè÷íèì ôàêòîì íàÿâíîñò³
ó íå¿ ïðàâîñóá’ºêòíîñò³ òà â³äïîâ³äíèõ
ïðàâîçäàòíîñò³, ä³ºçäàòíîñò³ ³ äåë³êòî-
çäàòíîñò³ (â äåÿêèõ þðèñäèêö³ÿõ öå ìî-
æå áóòè ³íøèé, â³äì³ííèé â³ä íàðîäæåí-
íÿ ìîìåíò ÷àñó). Ïðè öüîìó ³ñíóº çàãàëü-
íå ïðàâèëî äëÿ âñ³õ äåìîêðàòè÷íèõ
þðèñäèêö³é: çà ïðàâîì íàðîäæåííÿ îá-
ñÿãè, çì³ñò òà îñîáëèâîñò³ ïðàâîñóá’ºê-
òíîñò³ äëÿ âñ³õ ô³çè÷íèõ îñ³á îäíàêîâ³.
Ç ïëèíîì ÷àñó ï³ñëÿ íàðîäæåííÿ îáñÿãè,
çì³ñò òà îñîáëèâîñò³ ïðàâîñóá’ºêòíîñò³
êîíêðåòíî¿ ô³çè÷íî¿ îñîáè ìîæóòü çàçíà-
âàòè çì³í â³äïîâ³äíî äî çàêîíó, àëå, êð³ì
òîãî, âîíè ìîæóòü çìåíøóâàòèñÿ (çá³ëü-
øóâàòèñÿ) âíàñë³äîê íàñòàííÿ ÷è íåíà-
ñòàííÿ ïåâíèõ ôàêò³â.

Ïðàâîñóá’ºêòí³ñòü ÿê ³íòåãðàëüíà

ïðàâîâà êàòåãîð³ÿ ñêëàäàºòüñÿ ç òðüîõ
ñêëàäîâèõ, òîìó, âèõîäÿ÷è ç òåîðåòè÷-
íèõ ïîëîæåíü [23, 32, 41, 42], à òàêîæ ç
óðàõóâàííÿì íàâåäåíèõ âèùå õàðàêòå-
ðèñòèê ñóá’ºêòà ïðàâà â ïîäàëüøîìó áó-
äåìî âèêîðèñòîâóâàòè òàê³ âèçíà÷åííÿ:

ïðàâîçäàòí³ñòü — öå âèçíàíà äåðæà-
âîþ çàãàëüíà äëÿ áóäü-ÿêîãî ñóá’ºêòà
ïðàâà ïîòåíö³éíà ìîæëèâ³ñòü ìàòè þðè-
äè÷í³ ïðàâà ³ îáîâ’ÿçêè;

ä³ºçäàòí³ñòü — ðåàëüíà ïåðñîí³ô³êî-
âàíà äëÿ êîæíîãî ñóá’ºêòà ïðàâà çäàò-
í³ñòü ñâî¿ìè ñàìîñò³éíèìè, óñâ³äîìëåíè-
ìè ä³ÿìè îòðèìóâàòè äëÿ ñåáå þðèäè÷í³
ïðàâà ³ îáîâ’ÿçêè, ¿õ çä³éñíþâàòè ³ âèêî-
íóâàòè;

äåë³êòîçäàòí³ñòü — öå çäàòí³ñòü
êîæíîãî ñóá’ºêòà ïðàâà íåñòè ïåðñîíàëü-
íó þðèäè÷íó â³äïîâ³äàëüí³ñòü çà ñêîºíå
íèì ïðàâîïîðóøåííÿ (äåë³êò).

Â³äíîñíî ïðàâîçäàòíîñò³ À. Âåíãåðîâ
çàäàâàâñÿ ïèòàííÿì: «×è âñ³ ô³çè÷í³
ó÷àñíèêè ñóñï³ëüíèõ â³äíîñèí ³ ÿêîþ
ì³ðîþ ìîæóòü âîëîä³òè ïðàâàìè ³ íåñòè
îáîâ’ÿçêè, ÿê³ «äàðóþòü» ¿ì íîðìè
îá’ºêòèâíîãî ïðàâà?». Â³äïîâ³äàþ÷è íà
íüîãî, â³í ñòâåðäæóº, ùî âñ³ ëþäè º ïðà-
âîçäàòíèìè, àëå íå ð³âíîþ ì³ðîþ, íå â
îäíàêîâîìó îáñÿç³ [27]. Ñóá’ºêò ïðàâà,
ââàæàº À. Âåíãåðîâ, ìàº òàêó õàðàêòå-
ðèñòèêó ÿê îáñÿã ïðàâîçäàòíîñò³, ÿêèé
âèçíà÷àºòüñÿ áàãàòüìà ïàðàìåòðàìè, íà-
ïðèêëàä, â³êîì, òâîð÷èìè çä³áíîñòÿìè,
íàÿâí³ñòþ âîë³, ð³âíåì ðîçóìîâîãî ³ ìî-
ðàëüíîãî ðîçâèòêó òîùî.

Êð³ì òîãî, À. Âåíãåðîâ çâåðòàº óâàãó
íà ³ñíóþ÷ó äî ðåâîëþö³¿ (1917 ð.) çàãàëü-
íó äëÿ âñ³õ ñóá’ºêò³â óìîâó, ùî âïëèâàëà
íà ïðàâîçäàòí³ñòü, ÿêà ïîëÿãàëà â îáî-
â’ÿçêîâîñò³ íàÿâíîñò³ «ãðîìàäÿíñüêî¿
÷åñò³», ñóòü ÿêî¿ çâîäèòüñÿ äî âèçíàííÿ
çà ëþäèíîþ äîáðîãî ³ìåí³, îñîáèñòî¿ ã³ä-
íîñò³, ÿêà íå ïðèìåíøóâàëà ö³ ñâî¿ õà-
ðàêòåðèñòèêè íåïîðÿäíèìè â÷èíêàìè
[27]. Â íàø ÷àñ, ó äåÿêèõ âèïàäêàõ, äå-
ÿê³ ïîãàí³ â÷èíêè òàêîæ ìîæóòü ìàòè
ñâî¿ì íàñë³äêîì íàñòàííÿ îáìåæåííÿ
ïðàâîçäàòíîñò³, íàïðèêëàä, ãàëóçåâî¿
àáî ñïåö³àëüíî¿ ïðàâîçäàòíîñò³.

Ñë³ä ìàòè íà óâàç³, ùî ïðàâîñóá’ºêò-
í³ñòü ïîøèðþºòüñÿ íà âñ³õ ô³çè÷íèõ îñ³á
ç ìîìåíòó íàðîäæåííÿ, à êîíêðåòèçàö³ÿ

80

5–6/2018

²ÍÔÎÐÌÀÖ²ÉÍÅ ÏÐÀÂÎ



ðåàë³çîâàíîãî îáñÿãó ïðàâîçäàòíîñò³ äëÿ
êîæíîãî îêðåìî âèçíà÷àºòüñÿ ä³ºçäàòí³ñ-
òþ. Îäíàê ó ðåàëüíîìó æèòò³ äåÿê³ âèäè
ïðàâîçäàòíîñò³ íàñòàþòü íå ç ìîìåíòó
íàðîäæåííÿ, à ïðè âèêîíàíí³ ïåâíèõ
óìîâ, âèçíà÷åíèõ çàêîíîäàâñòâîì. Òîìó
ðÿä àâòîð³â ðîçð³çíÿþòü çàãàëüíó, ãàëó-
çåâó ³ ñïåö³àëüíó ïðàâîçäàòí³ñòü [42]:

çàãàëüíà — ïðèíöèïîâà ìîæëèâ³ñòü
îñîáè ìàòè áóäü-ÿê³ ïðàâà ³ îáîâ’ÿçêè ç
÷èñëà ïåðåäáà÷åíèõ ÷èííèì çàêîíîäàâ-
ñòâîì;

ãàëóçåâà — äàº ìîæëèâ³ñòü íàáóòè
ïðàâà â òèõ ÷è ³íøèõ ãàëóçÿõ ïðàâà;

ñïåö³àëüíà (ïîñàäîâà, ïðîôåñ³éíà,
þðèäè÷íèõ îñ³á) — öå òàêà, ïðè ÿê³é ïî-
òð³áíà íàÿâí³ñòü ñïåö³àëüíèõ çíàíü àáî
òàëàíòó.

Íà äóìêó Î. Ô. Ñêàêóí, ó á³ëüøîñò³
ãàëóçåé ïðàâà ä³ºçäàòí³ñòü ³ ïðàâîçäàò-
í³ñòü çá³ãàþòüñÿ äëÿ îäí³º¿ îñîáè, âîíè
íåðîçä³ëüí³, êð³ì öèâ³ëüíîãî (³ ÷àñòêîâî
ñ³ìåéíîãî) ïðàâà, äå íåä³ºçäàòíà ëþäèíà
ìîæå áóòè ñóá’ºêòîì êîíêðåòíèõ ïðàâî-
â³äíîñèí [41]. Ó äåÿêèõ ãàëóçÿõ ïðàâà
ä³ºçäàòí³ñòü ³ äåë³êòîçäàòí³ñòü çàëåæèòü
â³ä â³êó ³ ïñèõ³÷íîãî ñòàíó îñîáè, â òîé
÷àñ ÿê ïðàâîçäàòí³ñòü íå çàëåæèòü â³ä
çàçíà÷åíèõ îáñòàâèí.

Îáìåæåííÿ ä³ºçäàòíîñò³ ô³çè÷íî¿ îñî-
áè â ö³ëîìó íå â³äïîâ³äàº ïîëîæåííÿì
ì³æíàðîäíî-ïðàâîâèõ àêò³â ³ êîíñòèòó-
ö³é áàãàòüîõ äåðæàâ, êîòð³ âèãîëîøóþòü
ð³âí³ñòü ëþäåé â ñâî¿õ ïðàâàõ, òîìó ï³ä-
ñòàâè ³ ïðîöåäóðè äëÿ òàêèõ îáìåæåíü
ïîâèíí³ áóòè âñòàíîâëåí³ âèêëþ÷íî çà-
êîíîì. Çàêîíè, ïðîöåäóðè ³ ¿õ ïðàêòè÷-
íå çàñòîñóâàííÿ, ÿê³ ñòîñóþòüñÿ çàõèñòó
íåä³ºçäàòíèõ ïîâíîë³òí³õ îñ³á, ïîâèíí³
áóòè çàñíîâàí³ íà ïîâàç³ ïðàâ ëþäèíè ³
îñíîâíèõ ñâîáîä, ç óðàõóâàííÿì ìîæëè-
âèõ îáìåæåíü öèõ ïðàâ, ùî ì³ñòÿòüñÿ
ó â³äïîâ³äíèõ ì³æíàðîäíî-ïðàâîâèõ àê-
òàõ [37].

Ó Êîíâåíö³¿ ÎÎÍ àêöåíòóºòüñÿ íà òî-
ìó, ùî äåðæàâè ïîâèíí³ çàáåçïå÷óâàòè,
ùîá âñ³ çàõîäè, ïîâ’ÿçàí³ ç ðåàë³çàö³ºþ
ïðàâîçäàòíîñò³, ïåðåäáà÷àëè íàëåæí³ òà
åôåêòèâí³ ãàðàíò³¿ çàïîá³ãàííÿ çëîâæè-
âàííÿì â³äïîâ³äíî äî ì³æíàðîäíèõ àêò³â
³ç çàõèñòó ïðàâ ëþäèíè. Òàê³ ãàðàíò³¿ ïî-
âèíí³ çàáåçïå÷óâàòè, ùîá çàõîäè, ïî-

â’ÿçàí³ ç îáìåæåííÿì ðåàë³çàö³¿ ïðàâî-
çäàòíîñò³, îð³ºíòóâàëèñÿ íà ïîâàãó ïðàâ,
âîë³ òà ïåðåâàã îñîáè, áóëè â³ëüí³ â³ä
êîíôë³êòó ³íòåðåñ³â ³ íåäîðå÷íîãî âïëè-
âó, áóëè â³äïîâ³äí³ îáñòàâèíàì ö³º¿ îñîáè
é íàëàøòîâàí³ ï³ä íèõ, çàñòîñîâóâàëèñÿ
ïðîòÿãîì ÿêîìîãà ìåíøîãî òåðì³íó ³ ðå-
ãóëÿðíî ïåðåâ³ðÿëèñÿ êîìïåòåíòíèì, íå-
çàëåæíèì ³ áåçñòîðîíí³ì îðãàíîì ÷è ñó-
äîâîþ ³íñòàíö³ºþ [33].

Ö³ âèìîãè ³ ðåêîìåíäàö³¿ ùîäî çàõèñ-
òó íåä³ºçäàòíèõ ïîâíîë³òí³õ îñ³á ³ ùîäî
çàáåçïå÷åííÿ ãàðàíò³é ðåàë³çàö³¿ ïðàâî-
çäàòíîñò³ çíàõîäÿòü â³äîáðàæåííÿ â íà-
ö³îíàëüíèõ çàêîíîäàâñòâàõ. Íàïðèêëàä,
ó öèâ³ëüíîìó ïðàâ³ ï³äñòàâè îáìåæåííÿ ³
â³äíîâëåííÿ ä³ºçäàòíîñò³ ô³çè÷íî¿ îñîáè,
ÿê³ ìîæóòü áóòè çä³éñíåí³ ò³ëüêè â ñóäî-
âîìó ïîðÿäêó, âèçíà÷àþòüñÿ Öèâ³ëüíèì
êîäåêñîì Óêðà¿íè, à ïîðÿäîê âèçíàííÿ
ô³çè÷íî¿ îñîáè íåä³ºçäàòíîþ âñòàíîâ-
ëþºòüñÿ Öèâ³ëüíèì ïðîöåñóàëüíèì êî-
äåêñîì Óêðà¿íè. Ïðè öüîìó ìàþòü ì³ñöå
òàê³ âèìîãè:

— îáîâ’ÿçêîâîþ óìîâîþ ðîçãëÿäó
ñïðàâè ïðî îáìåæåííÿ ä³ºçäàòíîñò³ ô³-
çè÷íî¿ îñîáè º óìîâà ñòðàæäàííÿ íà ïñè-
õ³÷í³ ðîçëàäè, ÿêå ³ñòîòíî âïëèâàº íà ¿¿
çäàòí³ñòü óñâ³äîìëþâàòè çíà÷åííÿ ñâî¿õ
ä³é òà (àáî) êåðóâàòè íèìè (ñò. 36 ÖÊÓ);

— çàÿâà ùîäî âèçíàííÿ ô³çè÷íî¿ îñî-
áè íåä³ºçäàòíîþ ïîâèííà ì³ñòèòè îïèñ
îáñòàâèí, ÿê³ ñâ³ä÷àòü ïðî õðîí³÷íèé,
ñò³éêèé ïñèõ³÷íèé ðîçëàä, âíàñë³äîê ÷î-
ãî îñîáà íå çäàòíà óñâ³äîìëþâàòè çíà÷åí-
íÿ ñâî¿õ ä³é òà (àáî) êåðóâàòè íèìè
(ñò. 238 ÖÏÊÓ);

— ñóä ò³ëüêè çà íàÿâíîñò³ äîñòàòí³õ
äàíèõ ïðî ïñèõ³÷íèé ðîçëàä çäîðîâ’ÿ ô³-
çè÷íî¿ îñîáè ïðèçíà÷àº äëÿ âñòàíîâëåí-
íÿ ¿¿ ïñèõ³÷íîãî ñòàíó ñóäîâî-ïñèõ³àò-
ðè÷íó åêñïåðòèçó (ñò. 239 ÖÏÊÓ).

Ó õîä³ ñóäîâî-ïñèõ³àòðè÷íî¿ åêñïåð-
òèçè, ÿê ïðàâèëî, ïðîâîäÿòüñÿ äîñë³-
äæåííÿ êîãí³òèâíèõ ôóíêö³é ô³çè÷íî¿
îñîáè. Ö³ äîñë³äæåííÿ â ñóäîâ³é ïñèõ³àò-
ð³¿ ´ðóíòóþòüñÿ íà êîìïëåêñíîìó çàñòî-
ñóâàíí³ ïñèõîïàòîëîã³÷íèõ, ïàòîïñèõî-
ëîã³÷íèõ, íåéðîïñèõîëîã³÷íèõ ³ ³íñòðó-
ìåíòàëüíèõ ìåòîä³â [25]. Îö³íêà êîãí³-
òèâíèõ ôóíêö³é ïðè ïðîâåäåíí³ åêñïåðò-
íîãî äîñë³äæåííÿ ïîâ’ÿçàíà ç íåîáõ³ä-
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í³ñòþ âèçíà÷åííÿ íàÿâíîñò³ êîãí³òèâíèõ
ïîðóøåíü, ¿õ òÿæêîñò³, ÿê³ñíèõ õàðàêòå-
ðèñòèê, ãîñòðîòè ðîçâèòêó, äèíàì³êè ¿õ
÷àñòîòè ³ âïëèâó íà çäàòí³ñòü ñóá’ºêòà äî
äîâ³ëüíî¿ ðåãóëÿö³¿ ñâîº¿ ïîâåä³íêè [26].

Ïîä³áí³ äîñë³äæåííÿ, ÿê ïðàâèëî,
ïðîâîäÿòüñÿ â³äïîâ³äíî äî ïåâíèõ äîêó-
ìåíò³â ì³æíàðîäíîãî õàðàêòåðó, íàïðè-
êëàä, ä³àãíîñòè÷íèõ ñòàíäàðò³â Ì³æíà-
ðîäíî¿ êëàñèô³êàö³¿ ïñèõ³÷íèõ ðîçëà-
ä³â [34]. Öå âèçíà÷åíî â ÷. 1 ñò. 7 Çàêîíó
Óêðà¿íè «Ïðî ïñèõ³àòðè÷íó äîïîìîãó»:
«ä³àãíîç ïñèõ³÷íîãî ðîçëàäó âñòàíîâ-
ëþºòüñÿ â³äïîâ³äíî äî çàãàëüíîâèçíàíèõ
ì³æíàðîäíèõ ñòàíäàðò³â ä³àãíîñòèêè òà
Ì³æíàðîäíî¿ ñòàòèñòè÷íî¿ êëàñèô³êàö³¿
õâîðîáè, òðàâì ³ ïðè÷èí ñìåðò³, ïðèéíÿ-
òèõ öåíòðàëüíèì îðãàíîì âèêîíàâ÷î¿ âëà-
äè, ùî çàáåçïå÷óº ôîðìóâàííÿ äåðæàâíî¿
ïîë³òèêè ó ñôåð³ îõîðîíè çäîðîâ’ÿ äëÿ çà-
ñòîñóâàííÿ â Óêðà¿í³» [43].

Ïðîöåñ ñóäîâî-ïñèõ³àòðè÷íî¿ åêñïåð-
òèçè º äîñèòü ñêëàäíèì ÿê çà îáñÿãîì,
òàê ³ çà çì³ñòîì äîñë³äæåíü, ùî ïðîâî-
äÿòüñÿ. Íà äóìêó Â. Á. Ïåðâîìàéñüêîãî,
öå äîñë³äæåííÿ õâîðîáëèâèõ ïîðóøåíü
â³äáèâíî¿ ä³ÿëüíîñò³ ìîçêó (ñâ³äîìîñò³,
ïñèõ³êè), ùî ïðîÿâëÿþòüñÿ íà ð³âí³ ïî-
âåä³íêè ³íäèâ³äà, âèçíà÷åííÿ ¿¿ ê³ëüê³ñ-
íèõ ³ ÿê³ñíèõ õàðàêòåðèñòèê ùîäî ïåâ-
íèõ ïåð³îä³â ÷àñó. Îòæå, îá’ºêòîì
ñóäîâî-ïñèõ³àòðè÷íî¿ åêñïåðòèçè º ³íäè-
â³ä ÿê ñîö³àëüíà ³ñòîòà, ó âñ³õ éîãî
âçàºìîçâ’ÿçêàõ ³ç ñåðåäîâèùåì, ÿê íîñ³é
ñâ³äîìîñò³, ÿêà ÿâëÿº ñîáîþ éîãî íàé-
á³ëüø ³ñòîòíó â³äì³òíó îçíàêó, ùî ï³äëÿ-
ãàº äîñë³äæåííþ â ïðîöåñ³ åêñïåðòè-
çè [36].

Äëÿ äîñë³äæåíü ïèòàííÿ ìîæëèâîãî
âèçíàííÿ ðîáîòà ç Ø² â ÿêîñò³ ïðàâîâîãî
åêâ³âàëåíòà ô³çè÷íî¿ îñîáè îñîáëèâî
âàæëèâèìè º äóìêè Â. Ð. ²ëåéêà ³
Â. Á. Ïåðâîìàéñüêîãî ç ïðèâîäó äîêàçî-
âîñò³ âèñíîâêó ñóäîâî-ïñèõ³àòðè÷íî¿ åêñ-
ïåðòèçè.

Íàïðèêëàä, Â. Ð. ²ëåéêî ñòâåðäæóº,
ùî ñóäîì ïîâèíí³ áðàòèñÿ äî óâàãè íå
ò³ëüêè îäíîçíà÷í³ ³ êàòåãîðè÷í³ åêñïåðò-
í³ âèñíîâêè ïðî ìîæëèâ³ñòü ÷è íå-
çäàòí³ñòü îñîáè óñâ³äîìëþâàòè ñâî¿ ä³¿ òà
êåðóâàòè íèìè, à é ³íø³ â³äîìîñò³ ïðî ¿¿
ïñèõ³÷íèé ñòàí, ÿê³ â ñóêóïíîñò³ ìîæóòü

âïëèâàòè íà ñóäîâå ð³øåííÿ, ùî çíà÷íî
ðîçøèðþº ïåðåë³ê ïèòàíü, ÿê³ ìîæóòü
ñòàòè ïðåäìåòîì ñóäîâî-ïñèõ³àòðè÷íîãî
åêñïåðòíîãî äîñë³äæåííÿ. Öåé â÷åíèé
ïðàêòè÷íî âèñëîâëþº äóìêó á³ëüøîñò³
ñâî¿õ êîëåã ðîáëÿ÷è âèñíîâîê ïðî òå, ùî
ï³äâèùåííÿ åôåêòèâíîñò³ ñóäîâî-ïñèõ³-
àòðè÷íî¿ åêñïåðòèçè âèìàãàº íàóêîâèõ
äîñë³äæåíü äëÿ ðîçðîáêè ìåòîä³â ³ ìåòî-
äèê ¿¿ ïðîâåäåííÿ òà óòî÷íåííÿ (âèçíà-
÷åííÿ) ìåæ êîìïåòåíö³¿ åêñïåðò³â (ïñè-
õ³àòðà, ïñèõîëîãà) ïðè ¿õ ïðîâåäåíí³ òà
ôîðìóëþâàíí³ â³äïîâ³äåé íà ïîñòàâëåí³
ïèòàííÿ [29].

Ïðî òå, ùî ñóä, ÿê ïðàâèëî, âèñíîâîê
åêñïåðò³â ðîçãëÿäàº ÿê äîêàç, ãîâîðèâ ³
Â. Á. Ïåðâîìàéñüêèé, õî÷à, ÿê â³í çàóâà-
æóâàâ, ñóä íå ïîâèíåí îáìåæóâàòèñÿ ïî-
ñèëàííÿì íà åêñïåðòíèé âèñíîâîê, à çî-
áîâ’ÿçàíèé íàâîäèòè âñòàíîâëåí³ åêñïåð-
òîì äîêàçîâ³ ôàêòè [36]. Îòæå, êîæíå
ïîëîæåííÿ âèñíîâêó ñóäîâî-ïñèõ³àòðè÷-
íî¿ åêñïåðòèçè ïîâèííî áóòè íàñë³äêîì
ôàêòó àáî ñóìè ôàêò³â, äîâåäåíèõ åêñ-
ïåðòîì.

Ö³ëêîì î÷åâèäíî, ùî äëÿ á³ëüø îá-
´ðóíòîâàíî¿ äîêàçîâîñò³ âñòàíîâëåíèõ
ôàêò³â íåîáõ³äíî ìàòè òàê³ ìåòîäè ³ ìå-
òîäèêè ïðîâåäåííÿ ñóäîâî-ïñèõ³àòðè÷íî¿
åêñïåðòèçè, ÿê³ á ïðè äîñë³äæåíí³ îäí³º¿
³ ò³º¿ æ ô³çè÷íî¿ îñîáè äîçâîëÿëè á ð³ç-
íèì åêñïåðòàì ç âåëèêèì ñòóïåíåì éìî-
â³ðíîñò³ ïðèõîäèòè äî âñòàíîâëåííÿ îä-
íèõ ³ òèõ ñàìèõ àáî, ïðèíàéìí³, áëèçü-
êèõ çà çì³ñòîì ôàêò³â. Äëÿ öüîãî áàæà-
íî, ùîá ìåòîäè ³ ìåòîäèêè ì³ñòèëè îçíà-
êè, êðèòåð³¿, õàðàêòåðèñòèêè, ïîêàçíè-
êè ïîðóøåíü äëÿ êîæíî¿ êîíêðåòíî¿
êîãí³òèâíî¿ ôóíêö³¿, à òàêîæ ìàëè îïèñ
àëãîðèòìó âèçíà÷åííÿ ³íòåãðàëüíèõ îö³-
íîê çà ïåâíèìè êðèòåð³ÿìè ñòàíó ïîêàç-
íèê³â äëÿ äîñë³äæóâàíî¿ ñóêóïíîñò³
êîãí³òèâíèõ ôóíêö³é, ÿê³ áóëè á ðåëå-
âàíòíèìè ïðàâîâîìó ïîíÿòòþ «îáìåæå-
íà ä³ºçäàòí³ñòü» ç óðàõóâàííÿì â³äïî-
â³äíîñò³ þðèäè÷íîìó ³ ïñèõîëîã³÷íîìó
êðèòåð³ÿì [39].

Îòæå, â ïðîöåñ³ ñóäîâî-ïñèõ³àòðè÷íî¿
åêñïåðòèçè ç ìåòîþ âèçíà÷åííÿ íåîáõ³ä-
íîñò³ îáìåæåííÿ ä³ºçäàòíîñò³ ô³çè÷íî¿
îñîáè, ç îäíîãî áîêó, ïðîâîäÿòüñÿ äî-
ñë³äæåííÿ êîãí³òèâíèõ ôóíêö³é ô³çè÷-
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íî¿ îñîáè íà ïðåäìåò ¿õ ìîæëèâèõ ïîðó-
øåíü, ÿê³, ìîæëèâî, âïëèâàþòü íà éîãî
çäàòí³ñòü ñâ³äîìî ³ ñàìîñò³éíî ïðèéìàòè
³ ðåàë³çîâóâàòè ð³øåííÿ ö³ëêîì àäåêâàò-
í³ ñèòóàö³¿, óñâ³äîìëþâàòè ñâî¿ ä³¿ òà
óïðàâëÿòè íèìè, à ç ³íøîãî áîêó — äî-
ñë³äæóþòüñÿ àñïåêòè ðåàë³çàö³¿ öèõ êîã-
í³òèâíèõ ôóíêö³é â ïðîöåñ³ ¿¿ ñîö³àëüíî¿
âçàºìîä³¿. Âèð³øàëüíå çíà÷åííÿ ïðè
öüîìó ìàº íàÿâí³ñòü åôåêòèâíèõ ìåòîä³â
³ ìåòîäèê ïðîâåäåííÿ ñóäîâî-ïñèõ³àò-
ðè÷íî¿ åêñïåðòèçè, ùî äîçâîëÿþòü ôîð-
ìóâàòè îäíîçíà÷íó äîêàçîâó áàçó.

Ñóä, äîñë³äæóþ÷è äîêàçè, âèêëàäåí³
ó âèñíîâêàõ ñóäîâî-ïñèõ³àòðè÷íî¿ åêñ-
ïåðòèçè, ³ ïîêàçàííÿ ñòîð³í ó ïðîöåñ³,
ïîâèíåí âèçíà÷èòè, ÷è ìîæå ô³çè÷íà
îñîáà óñâ³äîìëþâàòè çíà÷åííÿ ñâî¿õ ä³é
òà ÷è ìîæå êåðóâàòè íèìè. Íà îñíîâ³ ðå-
çóëüòàò³â ïðîâåäåíîãî äîñë³äæåííÿ ñóä
ïðèéìàº ð³øåííÿ ïðî ìîæëèâ³ñòü îáìå-
æåííÿ öèâ³ëüíî¿ ä³ºçäàòíîñò³ ô³çè÷íî¿
îñîáè.

Òàêèì ÷èíîì, îñíîâíà ìåòà ñóäîâî-
ïñèõ³àòðè÷íèõ äîñë³äæåíü ³ äîñë³äæåíü
ó ñóäîâîìó çàñ³äàíí³ ïîëÿãàº ó âèçíà÷åí-
í³ ñâ³äîìî¿ ñàìîñò³éíîñò³ (àâòîíîìíîñò³)
ô³çè÷íî¿ îñîáè â ïðèéíÿòò³ òà ðåàë³çàö³¿
ð³øåíü, àäåêâàòíèõ îáñòàâèíàì, ùî
ñêëàëèñÿ, íà îñíîâ³ àíàë³çó äîêàç³â ïðî
íàÿâí³ñòü êîãí³òèâíèõ ïîðóøåíü.

Âèñëîâèìî ã³ïîòåçó ïðî òå, ùî äîêàçè
íàÿâíîñò³ ä³ºçäàòíîñò³ äëÿ ðîáîò³â ³ç Ø²
ìîæóòü áóòè îòðèìàí³ çà àíàëîã³ºþ ç îò-
ðèìàííÿì äîêàç³â ïðî íåîáõ³äí³ñòü îáìå-
æåííÿ ä³ºçäàòíîñò³ ô³çè÷íî¿ îñîáè. Ò³ëü-
êè äëÿ ðîáîò³â ³ç Ø² ìåòà òàêèõ
äîñë³äæåíü áóäå çâó÷àòè òàê: îòðèìàííÿ
äîêàç³â ìîæëèâîñò³ íàÿâíîñò³ ä³ºçäàòíî-
ñò³ ó ðîáîòà ç Ø² ÿê ïðàâîâîãî åêâ³âàëåí-
òà ô³çè÷íî¿ îñîáè.

Òî÷êà çîðó, âèñëîâëåíà Ì. Øåðåðîì ³
ÿêó ñë³ä ï³äòðèìàòè, ïðàêòè÷íî ³íòåãðóº
äóìêó çíà÷íî¿ ê³ëüêîñò³ äîñë³äíèê³â
ïðàâîâèõ ïðîáëåì, ïîâ’ÿçàíèõ ³ç Ø². Â³í
çàçíà÷àº, ùî âñòàíîâëþâàòè ïðàâèëà ex
ante âàæêî ³ íååôåêòèâíî, îñê³ëüêè äî-
ñë³äæåííÿ ³ ðîçðîáêè â ãàëóç³ Ø² ìî-
æóòü áóòè ìàëî áþäæåòíèìè, à îòæå, òà-
êèìè, ùî âàæêî âèÿâëÿþòüñÿ, íå
êîîðäèíóþòüñÿ, ðîçîñåðåäæåí³ òà íåïðî-
çîð³. Ç ³íøîãî áîêó, î÷³êóâàíèé àâòîíîì-

íèé õàðàêòåð Ø² ðîáèòü íååôåêòèâíèì
ex post ðåãóëþâàííÿ ÷åðåç ïðîáëåìè ïå-
ðåäáà÷óâàíîñò³ òà êîíòðîëþ, îñîáëèâî ó
ðàç³ ðîçâèòêó êàòàñòðîô³÷íèõ ðèçèê³â.
Ïðè öüîìó ïðàêòè÷íî ïîâíà â³äñóòí³ñòü
ó äèñêóñ³¿ êîíñòðóêòèâíèõ ³ ïåðñïåêòèâ-
íèõ ïðîïîçèö³é ïîÿñíþºòüñÿ òèì, ùî
òðàäèö³éí³ ìåòîäè ðåãóëþâàííÿ, òàê³ ÿê
ë³öåíçóâàííÿ ïðîäóêò³â, íàãëÿä çà äîñë³-
äæåííÿìè ³ ðîçðîáêàìè, à òàêîæ äå-
ë³êòíà â³äïîâ³äàëüí³ñòü, º àáñîëþòíî íå-
ïðèäàòíèìè äëÿ óïðàâë³ííÿ ðèçèêàìè,
ïîâ’ÿçàíèìè ç ³íòåëåêòóàëüíèìè ³ àâòî-
íîìíèìè ìàøèíàìè [18]. Îäíî÷àñíî
Ì. Øåðåð çâåðòàº óâàãó íà óñêëàäíåííÿ
âèð³øåííÿ ïðîáëåìè ÷åðåç òðóäíîù³ ç
âèçíà÷åííÿì òîãî, ùî ñàìå îçíà÷àº
«øòó÷íèé ³íòåëåêò».

Ó ðîáîò³ Ó. Ïàãàëëî â³äçíà÷àºòüñÿ
â³äîìèé ôàêò âåäåííÿ äèñêóñ³¿ ïðî ñï³â-
â³äíîøåííÿ çàêîíó ³ àâòîìàò³â (àâòîìà-
òèçàö³¿) ïðîòÿãîì îñòàíí³õ ìàéæå äâîõ
ñòîë³òü [14]. Áóäåìî ââàæàòè, â òîìó
÷èñë³ é ç óðàõóâàííÿì çì³ñòó öèõ äèñêó-
ñ³é, ùî áóäü-ÿê³ àâòîìàòè àáî àâòîìàòè÷-
í³ ñèñòåìè, ôóíêö³îíóþ÷è íà äåòåðì³íî-
âàíî¿ áåçë³÷³ âíóòð³øí³õ ³ çîâí³øí³õ
çì³ííèõ ñòàíó ç âèêîðèñòàííÿì ð³çíèõ
ìåõàí³çì³â àäàïòàö³¿, ìîæóòü çì³íþâàòè:

— ìåòó ñâîãî ôóíêö³îíóâàííÿ;
— ôóíêö³þ àáî íàá³ð ôóíêö³é, ÿê³ âè-

êîíóþòüñÿ ïðè âèð³øåíí³ êîíêðåòíèõ
çàâäàíü;

— ñâîþ ñòðóêòóðó, êîíô³ãóðàö³þ ³
ñêëàä äëÿ âèêîíàííÿ êîíêðåòíèõ ôóíê-
ö³é;

— ÿê³ñí³ ³ ê³ëüê³ñí³ ïîêàçíèêè ñâîãî
ôóíêö³îíóâàííÿ.

Îäíàê ö³ çì³íè çä³éñíþþòüñÿ âèêëþ÷-
íî â³äïîâ³äíî äî âîë³ ëþäèíè (ç âîë³ ëþ-
äèíè), ÿêà çíàõîäèòü â³äîáðàæåííÿ (ô³ê-
ñàö³þ) â àëãîðèòì³ ôóíêö³îíóâàííÿ àâòî-
ìàò³, íàâ³òü ñàìîìó ñêëàäíîìó, àëå ÿêèé
æîðñòêî ³ îäíîçíà÷íî âèçíà÷àºòüñÿ ëþ-
äèíîþ. Öåé âèñíîâîê ïîâíîþ ì³ðîþ ñòî-
ñóºòüñÿ ³ ðîáîò³â ³ç Ø², ÿê³ â öüîìó âè-
ïàäêó ìàþòü íàçâó — äåòåðì³íîâàí³ ðî-
áîòè.

Ââîäÿ÷è ïîíÿòòÿ äåòåðì³íîâàíèõ ³
êîãí³òèâíèõ ðîáîò³â, äîñë³äíèêè çàêëà-
äàþòü âîäîä³ë ³ â ïðàâîâîìó ðåãóëþâàí-
í³. Òàê, ïîâåä³íêà äåòåðì³íîâàíîãî ðîáî-
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òà âèçíà÷àºòüñÿ ïðîãðàìîþ, ÿêà
êîíòðîëþº éîãî ä³¿ (ôàêòè÷íî éäåòüñÿ
ïðî àâòîìàò. — Àâò.). ²íøèìè ñëîâàìè,
äåòåðì³íîâàíèé ðîáîò âèñòóïàº ³íñòðó-
ìåíòîì äëÿ ðåàë³çàö³¿ ÿêèõîñü çàçäàëå-
ã³äü çàïðîãðàìîâàíèõ ä³é, òîìó â³äïî-
â³äàëüí³ñòü çà çàâäàíó øêîäó ìîæå áóòè
âñòàíîâëåíà âæå â³äîìèìè çàêîííèìè
çàñîáàìè [15]. À ó ðàç³ êîãí³òèâíîãî ðî-
áîòà, ÿê âîíè ââàæàþòü, éîãî ð³øåííÿ ³
ä³¿ ìîæóòü áóòè îö³íåí³ ò³ëüêè øëÿõîì
ñòàòèñòè÷íîãî àíàë³çó ³ òîìó íåïåðåäáà-
÷óâàí³, à òîìó ïðàâîâå âèçíà÷åííÿ â³äïî-
â³äàëüíîñò³ çà ÷àñòêîâî ñòîõàñòè÷í³ ä³¿
ðîáîòà â ðàìêàõ òðàäèö³éíîãî çàêîíîäàâ-
ñòâà º ïðîáëåìàòè÷íèì.

Øòó÷íèé ³íòåëåêò, ÿêèé ä³º â³äïîâ³ä-
íî äî çàçäàëåã³äü âèçíà÷åíîãî àëãîðèò-
ìó, ìàº íàçâó ïðèêëàäíèé Ø² (ÏØ²,
Applied Artificial Intelligence, AAI),
ÿêèé âèçíà÷àºòüñÿ ÿê ñóêóïí³ñòü êîì-
ï’þòåðíèõ ïðîãðàì, ùî ìàêñèìàëüíî íà-
áëèæåíî ³ì³òóþòü (ìîäåëþþòü) îäíó àáî
ê³ëüêà êîãí³òèâíèõ ôóíêö³é ëþäèíè,
ÿê³ âèêîðèñòîâóþòüñÿ ïðè ðåàë³çàö³¿
êîíêðåòíî¿ ä³ÿëüíîñò³ áåç ó÷àñò³ ëþäèíè
äëÿ äîñÿãíåííÿ ïîñòàâëåíèõ ö³ëåé â³äïî-
â³äíî äî çàçäàëåã³äü âèçíà÷åíèõ êðè-
òåð³¿â òà ïàðàìåòð³â [24].

Ðîáîòè ç ïðèêëàäíèì Ø² ôàêòè÷íî º
òåõí³÷íèìè çàñîáàìè, ùî íàäàþòü ëþ-
äèí³ ìîæëèâîñò³ äëÿ çíà÷íîãî çá³ëüøåí-
íÿ åôåêòèâíîñò³ (àâòîìàòèçàö³¿) ¿¿ ä³ÿëü-
íîñò³. Îòæå, ðîáîò ³ç ÏØ² ìîæå áóòè
ò³ëüêè îá’ºêòîì ñóñï³ëüíèõ â³äíîñèí, à
îòæå ìîæå áóòè ò³ëüêè îá’ºêòîì ïðàâî-
â³äíîñèí ³ òîìó â³í íå ìîæå ðîçãëÿäàòèñÿ
ÿê ïðàâîâèé åêâ³âàëåíò ô³çè÷íî¿ îñîáè.

Âåëüìè ö³êàâèì º âèñíîâîê Ó. Ïàãàë-
ëî ïðî àâòîíîìí³ñòü ñèñòåì ³ç Ø². Â³í
ââàæàº, ùî îñíîâíèì äæåðåëîì íåïîðî-
çóì³íü ñåðåä â÷åíèõ ³ ïîë³òèê³â ïðè âè-
ð³øåíí³ áàãàòüîõ ïðîáëåì, ïîâ’ÿçàíèõ ³ç
Ø², º íåðîçóì³ííÿ ñàìîãî ÿâèùà ïåðåõî-
äó â³ä àâòîìàòèçàö³¿ äî àâòîíîìíîñò³ ñè-
ñòåì ³ç Ø², ÿêå ñë³ä â³äð³çíÿòè â³ä ïî-
íÿòü àäàïòèâíîñò³ òà ³íòåðàêòèâíîñò³.
Íà éîãî äóìêó, ñèñòåìà ç Ø² ìîæå ðîç-
ãëÿäàòèñÿ ÿê àâòîíîìíà ñèñòåìà, êîëè
âîíà çì³íþº ñâî¿ âíóòð³øí³ ïåðåì³íí³
ñòàíó àáî âëàñòèâîñò³ âèêëþ÷íî ï³ä ä³ºþ
âíóòð³øí³õ âïëèâ³â, òèì ñàìèì çàáåçïå-

÷óþ÷è êîíòðîëü íàä ñâî¿ìè ä³ÿìè áåç
áóäü-ÿêîãî ïðÿìîãî âòðó÷àííÿ ëþäåé
[14].

Äóìêà Ó. Ïàãàëëî ïðî òå, ùî ïðè÷è-
íîþ çì³íè âíóòð³øí³õ ïåðåì³ííèõ ñòàíó
àáî âëàñòèâîñòåé ìîæå áóòè ä³ÿ ò³ëüêè
âíóòð³øí³õ âïëèâ³â, º íå çîâñ³ì òî÷íîþ.
Âïëèâ íà ïîâåä³íêó ñèñòåìè ìîæóòü ³ áó-
äóòü ñòâîðþâàòè òàêîæ ïåðåì³íí³ çîâ-
í³øí³õ ñèñòåì, àíàë³ç ÿêèõ äîïîìîæå
âèçíà÷àòè íåîáõ³äí³ñòü ïåâíî¿ ðåàêö³¿ íà
¿õ çì³íè. Êð³ì òîãî, öå òâåðäæåííÿ òà-
êîæ íå çîâñ³ì ñïðàâåäëèâå, ÿê öå áóëî
ïîêàçàíî âèùå, äëÿ ñèñòåì ç ïðèêëàä-
íèì Ø². Ìàáóòü òîìó äàë³ â ðîáîò³ öüîãî
àâòîðà ââîäèòüñÿ òàê çâàíèé 3-é ð³âåíü
àâòîíîìíîñò³, äëÿ ÿêîãî ïîíÿòòÿ àâòîíî-
ì³¿ ñèñòåìè ç Ø² ñòàº åêâ³âàëåíòíèì ïî-
íÿòòþ àâòîíîì³¿ ëþäèíè, â òîìó ÷èñë³,
âêëþ÷àþ÷è ïîíÿòòÿ «â³ëüíå âîëåâèÿâ-
ëåííÿ» ³ «ìîðàëüí³ñòü ä³ÿëüíîñò³», ùî
âèêîðèñòîâóþòüñÿ äëÿ îïèñó ïðèéíÿòòÿ
ð³øåíü ëþäüìè, ï³äêðåñëþþ÷è òèì ñà-
ìèì àíòðîïîìîðôíèé ñåíñ àâòîíîì³¿ Ø².

Âèõîäÿ÷è ç âèùåâèêëàäåíîãî, äàìî
íàñòóïíå âèçíà÷åííÿ: àâòîíîìíà ñèñòå-
ìà ç Ø² — öå ñèñòåìà, ÿêà ïîðÿä ³ç ïðîñ-
òèìè êîãí³òèâíèìè ôóíêö³ÿìè ìàº òàê³
êîãí³òèâí³ ôóíêö³¿ ÿê ìîæëèâ³ñòü ñàìî-
ñò³éíî ôîðìóâàòè ìåòó ñâîãî ôóíêö³îíó-
âàííÿ, çäàòí³ñòü äèíàì³÷íî çì³íþâàòè
çì³ñò ìåòè (ö³ëåé) âíàñë³äîê çì³íè ÿê
âíóòð³øí³õ ïåðåì³ííèõ, òàê ³ ïåðåì³í-
íèõ çîâí³øí³õ ñèñòåì, à òàêîæ ìàòè òàê³
êîãí³òèâí³ ôóíêö³¿ ÿê ñàìîíàâ÷àííÿ, ñà-
ìîîðãàí³çàö³ÿ, ñàìîïåðåñòðîéêà òîùî.

Ó òåðì³íàõ çàïðîïîíîâàíî¿ êëàñè-
ô³êàö³¿, àâòîíîìíà ñèñòåìà ç Ø² — öå
[24]:

çàãàëüíèé Ø² (ÇØ², Artificial General
Intelligence, AGI), ÿêèé âèçíà÷àºòüñÿ ÿê
ñóêóïí³ñòü êîìï’þòåðíèõ ïðîãðàì, ùî
åêâ³âàëåíòíî ³ì³òóþòü (ìîäåëþþòü, â³ä-
òâîðþþòü) áåçë³÷ êîãí³òèâíèõ ôóíêö³é
ëþäèíè, êîòð³ âèêîðèñòîâóþòüñÿ ïðè ðå-
àë³çàö³¿ áóäü-ÿêîãî âèäó ä³ÿëüíîñò³ áåç
ó÷àñò³ ëþäèíè äëÿ äîñÿãíåííÿ ïîñòàâëå-
íèõ àáî ñàìîñò³éíî âèçíà÷åíèõ ö³ëåé
â³äïîâ³äíî äî âñòàíîâëåíèõ àáî ñàìîñò³é-
íî âèçíà÷åíèõ êðèòåð³¿â ³ ïàðàìåòð³â ¿õ
äîñÿãíåííÿ;
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àáî ñóïåð Ø² (ÑØ², Artificial Super-
intelligence, ASI), ÿêèé âèçíà÷àºòüñÿ ÿê
ñóêóïí³ñòü êîìï’þòåðíèõ ïðîãðàì, ùî
³ì³òóþòü (ìîäåëþþòü, â³äòâîðþþòü) ïîâ-
íó áåçë³÷ êîãí³òèâíèõ ôóíêö³é ëþäèíè,
âêëþ÷àþ÷è ñâ³äîì³ñòü, ñóá’ºêòèâí³ ïåðå-
æèâàííÿ, ïî÷óòòÿ ã³äíîñò³, ïîâàãè, êðà-
ñè òîùî, ùî äîçâîëÿº çä³éñíþâàòè áóäü-
ÿêó ä³ÿëüí³ñòü áåç ó÷àñò³ ëþäèíè äëÿ äî-
ñÿãíåííÿ ñàìîñò³éíî âèçíà÷åíèõ ö³ëåé
â³äïîâ³äíî äî ñàìîñò³éíî âñòàíîâëåíèõ
êðèòåð³¿â ³ ïàðàìåòð³â ¿õ äîñÿãíåííÿ.

ßê áà÷èìî, ìè ìîæåìî ïðèïóñòèòè,
ùî ðîáîòè ç ÇØ² àáî ç ÑØ² ìîæóòü äå-
ìîíñòðóâàòè çäàòí³ñòü «ñâ³äîìî» ³ ñàìî-
ñò³éíî ïðèéìàòè ³ ðåàë³çîâóâàòè ð³øåí-
íÿ, ö³ëêîì àäåêâàòí³ ñèòóàö³¿, «óñâ³äîì-
ëþâàòè» ñâî¿ ä³¿ ³ êåðóâàòè íèìè. Òàêèì
÷èíîì, ò³ëüêè ðîáîòè ç Ø² (³ç çàãàëüíèì
Ø² àáî ç ñóïåð Ø²) º àâòîíîìíèìè ñèñòå-
ìàìè ³ òîìó, ³ìîâ³ðíî, ìîæóòü ðîçãëÿäà-
òèñÿ ÿê ïåâíèé êîãí³òèâíèé åêâ³âàëåíò
ô³çè÷íî¿ îñîáè, òîáòî ÿê ïðàâîâèé åêâ³-
âàëåíò ô³çè÷íî¿ îñîáè.

Îäí³ºþ ç ³ñòîòíèõ õàðàêòåðèñòèê êîã-
í³òèâíèõ ìîæëèâîñòåé ëþäèíè º ¿¿ çäàò-
í³ñòü ôîðìóâàòè ö³ë³ ä³ÿëüíîñò³, çä³é-
ñíþâàòè ä³¿ ç ¿õ äîñÿãíåííÿ, äèíàì³÷íî
¿õ êîðèãóâàòè, ³ñòîòíî ÷è íàâ³òü äîêîð³í-
íî çì³íþâàòè ¿õ çì³ñò. Àëå, ÿêùî áóäü-
ÿêèé ðîáîò ³ç Ø² ðîçðîáëÿºòüñÿ, ïðÿìî
àáî ïîá³÷íî, ëþäèíîþ, ÿêà, ñåðåä ³íøî-
ãî, çàäàº, ÿê ì³í³ìóì, ïî÷àòêîâ³ àáî
ô³íàëüí³ ö³ë³ ôóíêö³îíóâàííÿ ñèñòåì, òî
ÿê æå øòó÷íèé ³íòåëåêò ìîæå í³áèòî àâ-
òîíîìíî ôîðìóâàòè áóäü-ÿêó ö³ëü áåç
âïëèâó, ïðÿìîãî àáî íåïðÿìîãî, éîãî êîí-
ñòðóêòîðà? [22].

ßê ïðèïóñêàº Ï. Âàíã, êîíñòðóêòîðè ³
êîðèñòóâà÷³ ïîâèíí³ áóäóòü íåñòè â³äïî-
â³äàëüí³ñòü çà âèõ³äíó ìåòó ðîáîòà ç Ø²,
ÿêà áóäå äåòåðì³íóâàòè ôîðìóâàííÿ âñ³õ
ïîäàëüøèõ ö³ëåé, àëå ïðè öüîìó íåìàº
í³ÿêî¿ ãàðàíò³¿, ùî ïîõ³äí³ ö³ë³ áóäóòü ëî-
ã³÷íî ïîâ’ÿçàí³ ç âèõ³äíèìè ö³ëÿìè [22 ].

Ñë³ä çàóâàæèòè, ùî áåçë³÷ ö³ëåé êîí-
êðåòíî¿ ëþäèíè ìàº ïåâíó ³ºðàðõ³þ ³ ñêëà-
äàºòüñÿ ç ¿õ ð³çíèõ òèï³â, íàïðèêëàä:

— ñòðàòåã³÷í³ ö³ë³, ÿê³ ìîæóòü áóòè
àêòóàëüíèìè òðèâàëèé ÷àñ àáî íàâ³òü
ïðîòÿãîì óñüîãî æèòòÿ;

— ö³ë³ ä³ÿëüíîñò³, ÿê³ ôîðìóþòüñÿ
âíàñë³äîê âèêîíàííÿ ÿêîãîñü âèäó ä³ÿëü-
íîñò³ àáî êîíêðåòíî¿ ä³ÿëüíîñò³;

— ôóíêö³îíàëüí³ ö³ë³, ÿê³ ôîðìóþòü-
ñÿ âíàñë³äîê âèêîíàííÿ ÿêî¿ñü ôóíêö³¿;

— öèêë³÷í³ ö³ë³, ÿê³ ìàþòü ïîñò³éíèé
õàðàêòåð ³ ï³ñëÿ ¿õ äîñÿãíåííÿ àêòóàë³-
çóþòüñÿ ç ïåâíîþ ïåð³îäè÷í³ñòþ â ïðîöå-
ñ³ çä³éñíåííÿ ïåâíî¿ ä³ÿëüíîñò³ ëþäèíè;

— îïåðàòèâí³ (ðàçîâ³) ö³ë³, ÿê³ âèíè-
êàþòü ñïîíòàííî â ïðîöåñ³ äîñÿãíåííÿ
áóäü-ÿêèõ ³íøèõ ö³ëåé.

Ó êîæåí êîíêðåòíèé ìîìåíò ÷àñó ëþ-
äèíà ìîæå çä³éñíþâàòè ä³¿ ùîäî äîñÿã-
íåííÿ ê³ëüêîõ ö³ëåé ÿê ³ºðàðõ³÷íî ïî-
â’ÿçàíèõ îäíà ç îäíîþ, òàê é àâòîíîìíèõ
(íåçàëåæíèõ) îäíà â³ä îäíî¿.

Ñôîðìîâàí³ ö³ë³ ìîæóòü çì³íþâàòèñÿ,
íàïðèêëàä, çà òàêèõ óìîâ:

1) íàñòàííÿ ÿêîãîñü íîâîãî åòàïó çà-
çäàëåã³äü çàäàíîãî àëãîðèòìó ä³é;

2) äîñÿãíåííÿ ï³äïîðÿäêîâàíî¿ ö³ë³ íå
äîçâîëÿº äîñÿãíóòè ãîëîâíî¿ ö³ë³, ð³âåíü
³ºðàðõ³¿ ÿêî¿ âèùå;

3) çì³íà çì³ñòó ö³ë³ (íàïðèêëàä, ïðè
çì³í³ ìåòè ä³ÿëüíîñò³, çì³íà ôóíêö³î-
íàëüíèõ, öèêë³÷íèõ ³ îïåðàòèâíèõ (ðà-
çîâèõ) ö³ëåé ÿê íàñë³äîê çì³íè ñòðàòå-
ã³÷íèõ ö³ëåé òîùî);

4) çì³íà âíóòð³øí³õ àáî çîâí³øí³õ ïå-
ðåì³ííèõ ñòàíó ñèñòåì;

5) êîíôë³êò ì³æ çì³ñòîì ö³ëåé.
Ïðè öüîìó ï³ä ï³äïîðÿäêîâàíîþ ö³ë-

ëþ áóäåìî ðîçóì³òè ö³ëü, äîñÿãíåííÿ
ÿêî¿ îáóìîâëåíà íåîáõ³äí³ñòþ äîñÿãíåí-
íÿ ãîëîâíî¿ ö³ë³.

Ó ïåðøîìó íàáëèæåíí³ ìîæíà ñòâåð-
äæóâàòè, ùî âèêîíàííÿ ïåðøî¿ óìîâè,
òîáòî ä³¿ çà çàçäàëåã³äü çàäàíèìè àëãî-
ðèòìàìè, ìîæå ìàòè ì³ñöå äëÿ âñ³õ ³í-
øèõ óìîâ. Àëå, ÿê ò³ëüêè çì³íà áóäü-
ÿêî¿ ö³ë³ áóäå â³äáóâàòèñÿ âíàñë³äîê íå-
ïðîãíîçîâàíèõ çàçäàëåã³äü âàð³àö³é
âíóòð³øí³õ àáî çîâí³øí³õ ïåðåì³ííèõ
ñòàíó, òîáòî ÿê³ íå ìîæóòü áóòè îïèñàí³
çàçäàëåã³äü ÿêîþñü äåòåðì³íîâàíîþ
ôóíêö³ºþ, òî ó âèïàäêàõ 2, 3, 4 ³ 5 ïî-
òð³áíî çàñòîñóâàííÿ âèùèõ ôîðì êîãí³-
òèâíèõ ôóíêö³é ëþäèíè: àíàë³ç, çá³ð,
ñèíòåç, íàâ÷àííÿ, óçàãàëüíåííÿ, òâîð-
÷³ñòü òîùî. Ñàìå òâîð÷³ñòü ÿê îäíà ç âè-
ùèõ ôîðì êîãí³òèâíèõ ôóíêö³é îáóìîâ-
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ëþº íåïåðåäáà÷óâàí³ñòü ïîâåä³íêè
ñóá’ºêòà äëÿ çîâí³øíüîãî ñïîñòåð³ãà÷à, à
³íîä³ ³ äëÿ ñàìîãî ñóá’ºêòà â óìîâàõ çà-
çäàëåã³äü íå ïðîãíîçîâàíèõ çì³í âíóò-
ð³øí³õ àáî çîâí³øí³õ ïåðåì³ííèõ ñòàíó.

Á³ëüø çàãàëüíèé âèñíîâîê ïîëÿãàº â
òîìó, ùî âíàñë³äîê íàÿâíîñò³ îáìåæåíü
(äëÿ ô³çè÷íî¿ îñîáè — îñâ³òè, äîñâ³äó,
çíàíü, ³íôîðìàö³¿, ðåñóðñ³â òîùî, à äëÿ
ðîáîòà ç Ø² — îáñÿãó áàçè äàíèõ, íåäî-
ñêîíàë³ñòü ìîäåëþâàííÿ êîãí³òèâíèõ
ôóíêö³é, íåäîñòàòí³ îá÷èñëþâàëüí³ ïî-
òóæíîñò³ àáî íèçüêà ïðîäóêòèâí³ñòü òî-
ùî) âèçíà÷åííÿ ö³ëåé ìîæå áóòè ³íîä³ íå
îïòèìàëüíèì ùîäî ðåàëüíèõ çíà÷åíü
âíóòð³øí³õ àáî çîâí³øí³õ ïåðåì³ííèõ
ñòàíó ñèñòåì.

Îáì³ðêîâóþ÷è ìîæëèâ³ñòü íàÿâíîñò³
ó Ø² òàêî¿ êîãí³òèâíî¿ ôóíêö³¿ ÿê òâîð-
÷³ñòü, Ì. Øåðåð âèñëîâëþº äóìêó, ùî â
á³ëüøîñò³ ñó÷àñíèõ âèïàäê³â öå º ³ëþ-
ç³ºþ, íàñë³äêîì âèêîðèñòàííÿ ïîòóæíèõ
îá÷èñëþâàëüíèõ ðåñóðñ³â, ç îäíîãî áîêó,
à ç ³íøîãî áîêó — íàñë³äêîì ñâîáîäè Ø²
â³ä êîãí³òèâíî¿ óïåðåäæåíîñò³ (åìïàò³¿)
[18]. Ñàìå ñâîáîäà Ø² â³ä ñòðèìóþ÷èõ
àáî îáìåæóâàëüíèõ ä³é, îáóìîâëåíèõ äå-
ÿêèìè ñóá’ºêòèâíèìè ïåðåêîíàííÿìè,
åìï³ðè÷íèìè ïðàâèëàìè, çäîðîâèì ãëóç-
äîì ³ áàãàòî â³ä ÷îãî ³íøîãî, ÷èì êå-
ðóºòüñÿ á³ëüø³ñòü ëþäåé ïðè ïðèéíÿòò³
ð³øåíü, äîçâîëÿº ¿ì ãåíåðóâàòè âàð³àíòè
ð³øåíü, ÿê³ ëþäè, ìîæëèâî, âçàãàë³ íå
ðîçãëÿäàëè ³ ÿê³ âíàñë³äîê öüîãî ñïðèé-
ìàþòüñÿ ÿê òâîð÷³ñòü [19].

Àíàë³çóþ÷è çâ’ÿçîê êîãí³òèâíî¿
ôóíêö³¿ òâîð÷îñò³ ³ íåïåðåäáà÷óâàíîñò³
(ñàìîñò³éíîñò³) ïîâåä³íêè ðîáîò³â ³ç Ø²,
ñë³ä çàóâàæèòè, ùî ñâîáîäà Ø² â³ä ñòðè-
ìóþ÷èõ àáî îáìåæóâàëüíèõ êîãí³òèâíèõ
âïëèâ³â — öå äàëåêî íå ºäèíèé ôàêòîð
íåïåðåäáà÷óâàíîñò³ (ñàìîñò³éíîñò³). Íà-
áàãàòî á³ëüøîþ ì³ðîþ íåïåðåäáà÷óâà-
í³ñòü ïîâåä³íêè ðîáîò³â ³ç Ø² ÿê äëÿ ¿õ
êîðèñòóâà÷à àáî ñòîðîííüîãî ñïîñòåð³ãà-
÷à, òàê ³ äëÿ ¿õ êîíñòðóêòîð³â âèçíà-
÷àºòüñÿ òàêèìè êîãí³òèâíèìè ìîæëè-
âîñòÿìè ÿê ñàìîñò³éíèé çá³ð ³íôîðìàö³¿
³ ñàìîíàâ÷àííÿ.

Ó íàäðàõ àëãîðèòì³â ³ ïðîöåñ³â ñàìî-
íàâ÷àííÿ ðîáîò³â ³ç Ø² ïðèõîâàíî ôåíî-
ìåíàëüíî ïîòóæíèé ïîòåíö³àë ñòâîðåííÿ

íîâèõ àñîö³àòèâíèõ çâ’ÿçê³â, ÿê öå â³ä-
áóâàºòüñÿ â ëþäñüêîìó ìîçêó, ì³æ áåç-
ë³÷÷þ ñóá’ºêò³â, îá’ºêò³â, ïðîöåñ³â ³
ÿâèù, ùî äîçâîëÿº Ø² ôîðìóâàòè àáñî-
ëþòíî íåñïîä³âàí³ ³, ãîëîâíå, ðàö³îíàëü-
í³ òà åôåêòèâí³ ð³øåííÿ. Ïðè öüîìó ö³-
ëüîâà ôóíêö³ÿ öèõ ð³øåíü âëàñíå ³ âè-
çíà÷àº ¿õ çì³ñòîâíó ³ ïðàêòè÷íó ö³í-
í³ñòü, íàïðèêëàä, öå ìîæå áóòè íàéêðà-
ñèâ³øèé òà åëåãàíòíèé âàð³àíò ³íòåð’ºðó
àáî ëàíäøàôòíîãî äèçàéíó, àáî ïðîåêò
íàéá³ëüø íàä³éíî¿, åêîíîì³÷íî¿ òà åðãî-
íîì³÷íî¿ ÷àñòèíè ÿêîãîñü âèðîáó, àáî
íàéá³ëüø åôåêòèâíà îðãàí³çàö³ÿ ëîã³ñ-
òè÷íèõ îïåðàö³é äëÿ äîñòàâêè òîâàð³â íà
çàìîâëåííÿ â áóäü-ÿêó òî÷êó ïëàíåòè.

Óÿâëÿºòüñÿ, ùî ïîä³áí³ ïðîöåñè ñàìî-
íàâ÷àííÿ ó ñóêóïíîñò³ ç ðåàë³çàö³ºþ
ôóíêö³é çáîðó, àíàë³çó, ñèíòåçó òà óçà-
ãàëüíåííÿ ³íôîðìàö³¿ â Ø² ö³ëêîì ìî-
æóòü àñîö³þâàòèñÿ ç òâîð÷³ñòþ, ÿê ìè
ðîçóì³ºìî öå äëÿ ëþäåé. Îòæå, ðîáîòè ç
Ø², ÿê³ ðåàë³çóþòü êîãí³òèâíó ôóíêö³þ
ñàìîíàâ÷àííÿ ïîðÿä ç ³íøèìè, áóäóòü çà
âèçíà÷åííÿì ìàòè íåïåðåäáà÷óâàí³ñòü ó
ïîâåä³íö³. Àëå, ÿê çàçíà÷åíî â ðîáîò³
Àìåðèêàíñüêîãî ³íñòèòóòó ïðàâà, òâîð÷à
íåïåðåäáà÷óâàí³ñòü ïîâåä³íêè ðîáîò³â ³ç
Ø² ÿâëÿº ñîáîþ ãîñòðó ïðîáëåìó ïðè âè-
çíà÷åíí³ þðèäè÷íî¿ â³äïîâ³äàëüíîñò³ â
ðàç³ íàíåñåííÿ øêîäè [16].

Ç óðàõóâàííÿì âèùåâèêëàäåíîãî,
ìîæíà ïðèïóñòèòè ç äîñòàòí³ì ñòóïåíåì
âïåâíåíîñò³ íàÿâí³ñòü ó ðîáîòà ç Ø² ïî-
òåíö³éíî¿ çäàòíîñò³ «óñâ³äîìëåíî» ñàìî-
ñò³éíî ïðèéìàòè ³ ðåàë³çîâóâàòè ð³øåí-
íÿ, ÿêà ìîæå áóòè ðåàë³çîâàíà íà ïåâí³é
ñòàä³¿ ¿õ òåõí³÷íî¿ ñêëàäíîñò³ ³ ðîçâèòêó.

Ïåðåäáà÷àºòüñÿ, ùî íàâ³òü íà ñó÷àñíî-
ìó ð³âí³ ðîçâèòêó íàóêè âñòàíîâëåííÿ
åêâ³âàëåíòíîñò³ êîãí³òèâíèõ ôóíêö³é
ëþäèíè ³ êîãí³òèâíèõ ôóíêö³é Ø² øëÿ-
õîì ¿õ ïîð³âíÿííÿ, âî÷åâèäü, íå ñòàíî-
âèòü îñîáëèâèõ òðóäíîù³â. Ä³éñíî, âèêî-
íàííÿ çàâäàííÿ ç³ ñòâîðåííÿ øòó÷íîãî
³íòåëåêòó àáî, ³íøèìè ñëîâàìè, ç³ ñòâî-
ðåííÿ òåõí³÷íèõ çàñîá³â (ïåðø çà âñå —
îá÷èñëþâàëüíèõ àëãîðèòì³â, ïðèêëàä-
íèõ ïðîãðàì ³ ñèñòåì, ùî ¿õ ðåàë³çóþòü)
äëÿ ³ì³òàö³¿ (ìîäåëþâàííÿ) ðîáîòè ëþä-
ñüêîãî ìîçêó (³íòåëåêòó, ðîçóìîâî¿
ä³ÿëüíîñò³ òîùî) ïåðåäáà÷àº îòðèìàííÿ
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íà âèõîä³ òàêèõ ïðèñòðî¿â õàðàêòåðèñ-
òèê ³ ïîêàçíèê³â, åêâ³âàëåíòíèõ õàðàê-
òåðèñòèêàì ³ ïîêàçíèêàì ëþäèíè. Áåç-
ñóìí³âíî, íàéá³ëüø åôåêòèâíîþ áàçîþ
äëÿ ïîð³âíÿííÿ º êîíêðåòíà áåçë³÷ êîã-
í³òèâíèõ ôóíêö³é ìîçêó ëþäèíè, äëÿ
êîæíî¿ ç ÿêèõ, àáî ¿õ ñóêóïíîñò³, àáî äëÿ
âñ³º¿ ìíîæèíè ïîâèíí³ áóòè ñôîðìîâàí³
íàáîðè êðèòåð³¿â ç ïåâíèìè äëÿ íèõ êîí-
êðåòíèìè ìíîæèíàìè õàðàêòåðèñòèê ³
ïîêàçíèê³â. Òàêèé ï³äõ³ä îá´ðóíòîâóºòü-
ñÿ òèì, ùî âæå ñüîãîäí³ ³ñíóº íàóêîâà
áàçà äëÿ âèçíà÷åííÿ êîíêðåòíîãî íàáîðó
êðèòåð³¿â, õàðàêòåðèñòèê ³ ïîêàçíèê³â
êîãí³òèâíèõ ôóíêö³é ëþäèíè.

Íàãàäàºìî, ùî â ðåçóëüòàò³ ñóäîâî-
ïñèõ³àòðè÷íî¿ åêñïåðòèçè ìîæóòü áóòè
çðîáëåí³ íàñòóïí³ âèñíîâêè:

1) ô³çè÷íà îñîáà çäàòíà ñâ³äîìî ³ ñà-
ìîñò³éíî ïðèéìàòè ³ ðåàë³çîâóâàòè ð³-
øåííÿ, ÿê³ º àäåêâàòíèìè ñèòóàö³¿, óñâ³-
äîìëþâàòè ñâî¿ ä³¿ òà êåðóâàòè íèìè,
îñê³ëüêè íå âñòàíîâëåíî ôàêòó íàÿâ-
íîñò³ ó íå¿ êîãí³òèâíèõ ïîðóøåíü, òîáòî
íå âñòàíîâëåíî ôàêòó íàÿâíîñò³ êðèòè÷-
íîãî çíèæåííÿ õàðàêòåðèñòèê ³ ïîêàçíè-
ê³â êîãí³òèâíèõ ôóíêö³é;

2) ô³çè÷íà îñîáà íå çäàòíà ñâ³äîìî ³
ñàìîñò³éíî ïðèéìàòè ³ ðåàë³çîâóâàòè
ð³øåííÿ, ÿê³ º àäåêâàòíèìè ñèòóàö³¿,
óñâ³äîìëþâàòè ñâî¿ ä³¿ òà êåðóâàòè íè-
ìè, îñê³ëüêè âñòàíîâëåíî ôàêò íàÿâíî-
ñò³ ó íå¿ êîãí³òèâíèõ ïîðóøåíü, òîáòî
âñòàíîâëåíî ôàêò íàÿâíîñò³ êðèòè÷íîãî
çíèæåííÿ õàðàêòåðèñòèê ³ ïîêàçíèê³â
êîãí³òèâíèõ ôóíêö³é.

Îòæå, òåîðåòè÷íî ìîæíà ïðèïóñòèòè
ïîòåíö³éíó ìîæëèâ³ñòü íàÿâíîñò³ ó ðîáî-
òà ç Ø² íàáîðó êîãí³òèâíèõ ôóíêö³é ç
òàêèìè õàðàêòåðèñòèêàìè ³ ïîêàçíèêà-
ìè, ÿê³ â³äïîâ³äàþòü õàðàêòåðèñòèêàì ³
ïîêàçíèêàì êîãí³òèâíèõ ôóíêö³é ô³çè÷-
íî¿ îñîáè, çäàòíî¿ ñâ³äîìî òà ñàìîñò³éíî
ïðèéìàòè ³ ðåàë³çîâóâàòè ð³øåííÿ, ùî º
àäåêâàòíèìè ñèòóàö³¿, óñâ³äîìëþâàòè
ñâî¿ ä³¿ òà êåðóâàòè íèìè.

Òàêèì ÷èíîì, íàìè îá´ðóíòîâàíà
ìîæëèâ³ñòü âèçíàííÿ ðîáîòà ç Ø² â
ÿêîñò³ ïðàâîâîãî åêâ³âàëåíòà ô³çè÷íî¿
îñîáè, òîáòî ÿêèé âîëîä³º òèì æå îáñÿ-
ãîì ïðàâîçäàòíîñò³ òà ä³ºçäàòíîñò³, ùî ³
ô³çè÷íà îñîáà. Ò³ëüêè ïðè öüîìó íåîá-

õ³äíî ïàì’ÿòàòè òå, ùî ïðàâîñóá’ºêò-
í³ñòü ó ÷àñòèí³ ïðàâîçäàòíîñò³, ä³ºçäàò-
íîñò³ ³ äåë³êòîçäàòíîñò³ ðîáîòà ç Ø² ïî-
òðåáóº äîâåäåííÿ íà â³äì³íó â³ä ¿õ ïðå-
çóìïö³¿ äëÿ ô³çè÷íî¿ îñîáè.

Îñê³ëüêè ðåçóëüòàòè ñóäîâî-ïñèõ³àò-
ðè÷íî¿ åêñïåðòèçè êîãí³òèâíèõ ôóíêö³é
ô³çè÷íî¿ îñîáè äîçâîëÿþòü ñóäó ïðèéíÿ-
òè ð³øåííÿ ïðî ñòàí éîãî ä³ºçäàòíîñò³,
òî ìîæíà ïðèïóñòèòè, ùî ïðîâåäåííÿ
åêâ³âàëåíòíî¿ çà çì³ñòîì åêñïåðòèçè äî-
çâîëèòü âñòàíîâèòè ôàêò íàÿâíîñò³ àáî
íåíàÿâíîñò³ ó ðîáîòà ç Ø² êîãí³òèâíèõ
ôóíêö³é, åêâ³âàëåíòíèõ êîãí³òèâíèì
ôóíêö³ÿì ä³ºçäàòíî¿ ô³çè÷íî¿ îñîáè. ²í-
øèìè ñëîâàìè, ïðîâåäåííÿ åêâ³âàëåíò-
íî¿ çà çì³ñòîì åêñïåðòèçè ñòâîðèòü óìî-
âè äëÿ ìîæëèâîñò³ ïðèéíÿòòÿ ð³øåííÿ
ïðî íàÿâí³ñòü ä³ºçäàòíîñò³ ðîáîòà ç Ø²
ÿê ïðàâîâî¿ åêâ³âàëåíòíîñò³ ä³ºçäàòíîñò³
ô³çè÷íî¿ îñîáè.

Áåçñóìí³âíî, äëÿ âèïàäêó ïðîâåäåííÿ
åêñïåðòèçè (âèïðîáóâàíü) ðîáîòà ç Ø²
ìåòîäè ³ ìåòîäèêè ïîâèíí³ ì³ñòèòè ÷³òêî
³ îäíîçíà÷íî ïåâí³ îçíàêè, êðèòåð³¿, õà-
ðàêòåðèñòèêè, ïîêàçíèêè ïîðóøåíü äëÿ
êîæíî¿ êîíêðåòíî¿ êîãí³òèâíî¿ ôóíêö³¿,
à òàêîæ ìàòè îïèñ àëãîðèòìó âèçíà÷åí-
íÿ ³íòåãðàëüíèõ îö³íîê çà ïåâíèìè êðè-
òåð³ÿìè ñòàíó õàðàêòåðèñòèê ³ ïîêàçíè-
ê³â äëÿ äîñë³äæóâàíî¿ ñóêóïíîñò³ êîãí³-
òèâíèõ ôóíêö³é, ÿêà áóëà á íåîáõ³äíà
äëÿ âèêîíàííÿ êîíêðåòíîãî âèäó ä³ÿëü-
íîñò³ ³ ïîñòàâëåíèõ ö³ëåé àáî ñïåêòðó
ö³ëåé ¿õ ôóíêö³îíóâàííÿ. Áóëî á êðà-
ùèì, ùîá äëÿ ðîáîòà ç Ø² ïðîâåäåííÿ
åêñïåðòèçè (âèïðîáóâàíü) çä³éñíþâàëîñÿ
â àâòîìàòè÷íîìó (àâòîìàòèçîâàíîìó) ðå-
æèì³.

Äëÿ ðîçóì³ííÿ íàäçâè÷àéíî¿ ñêëàäíî-
ñò³ ïîñòàâëåíî¿ ïðîáëåìè çâåðíåìîñÿ äî
àíàëîã³÷íî¿ çà çì³ñòîì ïðîáëåìè, ÿêà âè-
ð³øóºòüñÿ â ñôåð³ ðîáîòîòåõí³êè â çâ’ÿç-
êó ç íåîáõ³äí³ñòþ ïðîâåäåííÿ îö³íêè
çì³íè ðèçèê³â âèêîðèñòàííÿ òðàäèö³é-
íèõ òåõíîëîã³é ïðè ³íòåãðàö³¿ â íèõ ðî-
áîò³â ³ç Ø². Öå ñïðàâåäëèâî äëÿ äóæå
øèðîêîãî ñïåêòðó äîäàòê³â, òàêèõ ÿê ðî-
áîìîá³ë³ (àâòîìîá³ë³ ç àâòîíîìíèì
óïðàâë³ííÿì), àâòîìàòè÷í³ äðîíè, ðîáî-
êîðàáë³, ðîáîòè-õ³ðóðãè, ðîáîòè âèðîá-
íèêè ð³çíèõ ðîá³ò, ùî âèìàãàþòü ïðîñòî-
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ðîâèõ ïåðåì³ùåíü îá’ºêò³â òîùî). Ó
ñâî¿é ðîáîò³ Ñ. Äæîíñîí çàçíà÷àº, ùî
ôîðìàëüí³ ìåòîäè ïðåäñòàâëåííÿ òà îá-
´ðóíòóâàííÿ ïîâåä³íêè ñèñòåì ³ç Ø², ùî
ðîçðîáëÿþòüñÿ â äàíèé ÷àñ, çíàõîäÿòüñÿ
ùå â ïî÷àòêîâîìó ñòàí³ òà ïîêè íå ìî-
æóòü áóòè ³íòåãðîâàí³ ç òðàäèö³éíèìè
ìåòîäàìè îö³íêè ðèçèêó äëÿ ñèñòåì áåç
Ø², ùî îáóìîâëþº îáìåæåí³ ìîæëèâîñò³
âèêîðèñòàííÿ äåäóêòèâíîãî ìåòîäó äëÿ
äåìîíñòðàö³¿ òîãî, ùî íîâå ïîêîë³ííÿ äî-
äàòê³â ç Ø² º äîïóñòèìî áåçïå÷íèì [11].

Øèðîêî â³äîìå ïåðåêîíàííÿ â òîìó,
ùî áóäü-ÿêå ïðîãðàìíå çàáåçïå÷åííÿ º
äåòåðì³íîâàíèì ó òîìó ñåíñ³, ùî îäí³ é
ò³ ñàì³ âõ³äí³ ñèãíàëè (êîìàíäè) äëÿ îä-
í³º¿ ³ ò³º¿ ñàìî¿ ïðîãðàìè çàâæäè ïðèçâî-
äÿòü äî îäíàêîâèõ ðåçóëüòàò³â. Îäíàê,
íà äóìêó Ñ. Äæîíñîíà, íà ïðàêòèö³ ðå-
çóëüòàò ³ñòîòíî çàëåæèòü â³ä ïîòî÷íîãî
ñòàíó êîìï’þòåðíî¿ ïðîãðàìè, à äëÿ òà-
êèõ ñêëàäíèõ ïðîãðàì ÿê ñèñòåìè ç Ø²
âèçíà÷åííÿ ñòàíó â êîíêðåòíèé ìîìåíò
÷àñó âèìàãàº çíà÷íèõ çóñèëü ïðàêòè÷íî
êðèì³íîëîã³÷íîãî ð³âíÿ [11]. Øòó÷íå ïî-
ñèëåííÿ äåòåðì³í³çìó øëÿõîì â³äñ³êàí-
íÿ (áëîêóâàííÿ) äåÿêèõ ïðîöåñ³â íå äî-
çâîëèòü îòðèìóâàòè ðåçóëüòàòè, ÿê³ º
àäåêâàòíèìè ïîâåä³íö³ ñèñòåì ³ç Ø² â
ðåàëüíèõ óìîâàõ.

Ó äàíèé ÷àñ çíà÷íî âèêîðòñòîâóþòüñÿ
ìåòîäè ðåàë³çàö³¿ êîãí³òèâíèõ ôóíêö³é
ðîáîòàìè ç Ø² øëÿõîì ïðÿìîãî ìîäåëþ-
âàííÿ êîãí³òèâíèõ (íåéðîô³ç³îëîã³÷íèõ)
ïðîöåñ³â, ùî ìàþòü ì³ñöå â ìîçêó ëþäè-
íè, ÿê³ º ñêëàäîâèìè òèõ ÷è ³íøèõ êîã-
í³òèâíèõ ôóíêö³é. Òîìó, íà ïåðøèé ïî-
ãëÿä, ç ìåòîþ îö³íêè ìîæëèâîñòåé
êîãí³òèâíèõ ôóíêö³é ðîáîò³â ç Ø² íàé-
á³ëüø ðàö³îíàëüíèì ³ îá´ðóíòîâàíèì âè-
ãëÿäàº ìåòîä ïîð³âíÿííÿ ïîä³áíîñò³ ïðî-
öåñ³â, ùî â³äáóâàþòüñÿ â Ø² ïðè
ðåàë³çàö³¿ òèõ ÷è ³íøèõ êîãí³òèâíèõ
ôóíêö³é, ç ïðîöåñàìè, ùî â³äáóâàþòüñÿ
â ìîçêó ëþäèíè. Îäíàê åêñïåðòè â³äçíà-
÷àþòü, ùî ³ñíóº øèðîêèé ñïåêòð àð-
õ³òåêòóð ³ àëãîðèòì³â äëÿ ïîáóäîâè ³íòå-
ëåêòóàëüíèõ ñèñòåì, íàïðèêëàä: íåéðîí-
í³ ìåðåæ³, ãåíåòè÷í³ àëãîðèòìè, òåîðå-
òè÷í³ ïðîêñ³, åêñïåðòí³ ñèñòåìè, áàé-
ºñ³âñüê³ ìåðåæ³, íå÷³òêà ëîã³êà, åâîëþ-
ö³éíå ïðîãðàìóâàííÿ òîùî [17]. Îòæå,

ïðè òàêîìó ï³äõîä³ âèíèêíå íåîáõ³äí³ñòü
ìàòè ð³âíî ñò³ëüêè ñèñòåì òåñòóâàííÿ,
ñê³ëüêè òèï³â ³ ðåë³ç³â àðõ³òåêòóðè ³ àë-
ãîðèòì³â âèêîðèñòîâóºòüñÿ äëÿ ñòâîðåí-
íÿ êîíêðåòíîãî Ø². Áåçñóìí³âíî, â ïåðå-
äáà÷óâàíèõ ìàñøòàáàõ âïðîâàäæåííÿ
ñèñòåì ç Ø² öå âèãëÿäàº ôàíòàñòè÷íî
ñêëàäíèì.

Ñë³ä ïîãîäèòèñü ç Ñ. Îìîõóíäðî, ÿêèé
äîñèòü àðãóìåíòîâàíî ³ ïåðåêîíëèâî ïî-
êàçàâ íåâèñîêó åôåêòèâí³ñòü áóäü-ÿêèõ
ñïðîá îáìåæèòè êîãí³òèâí³ ôóíêö³¿,
ñïðÿìîâàí³ íà ðåàë³çàö³þ ôóíêö³¿ ñàìî-
âäîñêîíàëåííÿ ³ ñàìîíàâ÷àííÿ [13]. Â³í
ïðèïóñêàº, ùî, íåçâàæàþ÷è íà ðåòåëü-
í³ñòü, ç ÿêîþ áóäóòü çàïðîåêòîâàí³ îáìå-
æåííÿ äëÿ ðîáîò³â ³ç Ø² êîíñòðóêòîðàìè
³ ïðîãðàì³ñòàìè, âëàñíå íàÿâí³ñòü ñóêóï-
íîñò³ êîãí³òèâíèõ ôóíêö³é, ùî çàáåçïå-
÷óþòü ôóíêö³þ ñàìîðîçâèòêó, çóìîâëþº
íàÿâí³ñòü ïîòåíö³éíî¿ ìîæëèâîñò³ àáî
ïîäîëàííÿ âñòàíîâëåíèõ îáìåæåíü, àáî
¿õ îáõîäó çà ðàõóíîê çàëó÷åííÿ ³íøèõ
ðåñóðñ³â. Íà ïðàêòèö³ ñïîñòåð³ãàþòüñÿ
äâà êðàéí³õ âèïàäêè ââåäåííÿ îáìåæåíü
íà ñàìîâäîñêîíàëåííÿ ñèñòåì ³ç Ø²:

à) äîêëàäí³ ³ êîíêðåòí³ óìîâè äëÿ îá-
ìåæåíü, ÿê³ òðóäîì³ñòê³ ïðè ¿õ âèçíà-
÷åíí³ òà äîñòàòíüî ïðîñò³ äëÿ ïîäàëüøî-
ãî êîíòðîëþ âèêîíàííÿ, àëå âèìàãàþòü
äîäàòêîâèõ ðåñóðñ³â äëÿ ¿õ ðåàë³çàö³¿.
Êð³ì òîãî, âîíè äîñèòü ëåãêî îáõîäÿòüñÿ
çà ðàõóíîê ì³êðîñêîï³÷íèõ çì³í ïî÷àò-
êîâèõ óìîâ, ÿê³ ñòàþòü â³äì³ííèìè â³ä
òèõ, ùî º âèçíà÷àëüíèìè äëÿ îáìåæåíü;

á) ðàìêîâ³ ³ äîñèòü àáñòðàêòí³ óìîâè
äëÿ îáìåæåíü äîñèòü ïðîñòî ôîðìóëþâà-
òè, ÿê ïðàâèëî, íà ÿê³ñíîìó ð³âí³, àëå
âîíè º äîñèòü òðóäîì³ñòêèìè ³ äîâãîòðè-
âàëèìè äëÿ ïîäàëüøîãî êîíòðîëþ âèêî-
íàííÿ â óìîâàõ ðîçïëèâ÷àñòîñò³ êðèòå-
ð³¿â. Êð³ì òîãî, ¿õ ìîæíà îáõîäèòè
øëÿõîì çì³íè ðåæèì³â ôóíêö³îíóâàííÿ,
â äåÿêèõ âèïàäêàõ, íàâ³òü çîâí³øí³õ
ñèñòåì, ÿê³ ôîðìàëüíî íå ï³äïàäàþòü ï³ä
îö³íêó.

Çà ðåçóëüòàòàìè ðîá³ò, ÿê³ âèêîíàëè
äåÿê³ äîñë³äíèêè, ìîæíà çðîáèòè âèñíî-
âîê ïðî òå, ùî áóäü-ÿê³ ðîáîòè ç Ø², íå-
çàëåæíî â³ä çì³ñòó ñâî¿õ îñíîâíèõ ö³ëåé
³ â³äïîâ³äíèõ ôóíêö³é, çàâæäè áóäóòü
ìàòè íàá³ð óí³âåðñàëüíèé ö³ëåé ³ â³äïî-
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â³äíèõ ôóíêö³é. Íàâåäåìî ïåðåë³ê óí³-
âåðñàëüíèõ ö³ëåé çà Ñ. Îìîõóíäðî ç íå-
âåëèêèìè êîìåíòàðÿìè [13]:

— åôåêòèâí³ñòü. Â óìîâàõ ïîñò³éíî-
ãî îáìåæåííÿ ðåñóðñ³â ó ñèëó ð³çíèõ
ôàêòîð³â ñèñòåìà ç Ø² ìàòèìå â ÿêîñò³
îäí³º¿ ç îñíîâíèõ ö³ëåé ¿õ á³ëüø åôåê-
òèâíå âèêîðèñòàííÿ. Öå ïðèçâåäå äî íå-
îáõ³äíîñò³ îïòèì³çàö³¿ âèòðàò ðåñóðñ³â,
ùî â óìîâàõ çì³íè âíóòð³øí³õ ³ çîâí³ø-
í³õ ïåðåì³ííèõ ñòàíó âèìàãàòèìå â³äïî-
â³äíîãî ñàìîâäîñêîíàëåííÿ ðîáîò³â ³ç Ø²
øëÿõîì çì³í ó ¿õ ô³çè÷íèõ ³ ïðîãðàìíèõ
÷àñòèíàõ. Ïðè öüîìó ìåòîäè îïòèì³çàö³¿
áóäóòü ïîïåðåäíüî ìîäåëþâàòèñÿ çà äî-
ïîìîãîþ îá÷èñëþâàëüíèõ ðåñóðñ³â, ùî
äîçâîëèòü çä³éñíèòè çíà÷íó åêîíîì³þ
íåâ³äíîâëþâàíèõ ðåñóðñ³â;

— ñàìîçáåðåæåííÿ. Ñàìîçáåðåæåííÿ
º àòðèáóòèâíîþ âëàñòèâ³ñòþ âñ³õ æèâèõ
³ñòîò, ñîö³àëüíèõ ³ ñîö³îòåõí³÷íèõ ñè-
ñòåì. Ñàìå öÿ âëàñòèâ³ñòü äîçâîëÿº â ³ñ-
òîðè÷í³é ïåðñïåêòèâ³ çàáåçïå÷óâàòè çáå-
ðåæåííÿ âèä³â òà äîñÿãíåííÿ ïåâíèõ
ö³ëåé øëÿõîì âèêîíàííÿ íèìè çàãàëü-
íîñèñòåìíèõ ôóíêö³é. Ðîáîòè ç Ø² òà-
êîæ ïðèçíà÷åí³ äëÿ äîñÿãíåííÿ ö³ëåé,
ÿê³ º çíà÷óùèìè â äåÿê³é åêîñèñòåì³,
øëÿõîì âèêîíàííÿ ïåâíèõ ôóíêö³é. Òî-
ìó ìåòà çàáåçïå÷åííÿ ñàìîçáåðåæåííÿ º
îäí³ºþ ç áàçîâèõ äëÿ ñèñòåì ³ç Ø²;

— ïðèäáàííÿ. Åôåêòèâí³ñòü ïåðåäáà-
÷àº íàÿâí³ñòü ðåñóðñ³â äëÿ äîñÿãíåííÿ
ö³ëåé ñèñòåìàìè ç Ø². Äîñòàòí³ñòü òà-
êèõ ðåñóðñ³â ñòâîðþº óìîâè ÿê â ÿê³ñíî-
ìó, òàê ³ â ÷àñîâîìó âèì³ð³ äëÿ á³ëüø
åôåêòèâíîãî äîñÿãíåííÿ ö³ëåé. Òîìó ðî-
áîòè ç Ø² â ÿêîñò³ îäí³º¿ ç áàçîâèõ ö³ëåé
ïîâèíí³ ìàòè çäàòí³ñòü ³ ìîæëèâ³ñòü
ïðèäáàííÿ âñ³ëÿêèõ ðåñóðñ³â;

— òâîð÷³ñòü. Ñàìîçáåðåæåííÿ, åôåê-
òèâí³ñòü ³ ïðèäáàííÿ áóäóòü çàëåæàòè â³ä
ìîæëèâîñò³ ðîáîò³â ³ç Ø² ôîðìóâàòè îðè-
ã³íàëüí³, òâîð÷³ ð³øåííÿ. Âñå öå çâè÷àé-
íî áóäå áàçóâàòèñÿ íà ðåàë³çàö³¿ àëãîðèò-
ì³â ñàìîâäîñêîíàëåííÿ ³ ñàìîíàâ÷àííÿ.

Ö³êàâî, ùî âèñíîâêè ³íøîãî äîñë³ä-
íèêà Í. Áîñòðîì [4] äîñèòü áëèçüê³ äî
âèñíîâê³â Ñ. Îìîõóíäðî. Öå â³äíîñèòüñÿ
äî òàêèõ ö³ëåé ÿê: ñàìîçáåðåæåííÿ,
òâîð÷³ñòü (êîãí³òèâíå óäîñêîíàëåííÿ),
ïðèäáàííÿ. Êð³ì òîãî, Í. Áîñòðîì äîäàº
ùå äâ³ òàêèõ ö³ë³:

— ïîâíà ö³ë³ñí³ñòü êîíòåíòó. Ôóíê-
ö³îíóâàííÿ ðîáîò³â ³ç Ø² áóäå ³ñòîòíî çà-
ëåæàòè â³ä ö³ë³ñíîñò³ ³íôîðìàö³¿, ÿêà
âèçíà÷àº ö³ë³, ôóíêö³¿, âèõ³äí³ äàí³, ïî-
òî÷í³ ïåðåì³íí³, çì³ñò ïðîãðàìíîãî çà-
áåçïå÷åííÿ òîùî. Áóäü-ÿê³ íåñàíêö³îíî-
âàí³ çì³íè ïðèçâåäóòü äî ïîã³ðøåííÿ
åôåêòèâíîñò³ ³, íàâ³òü, äî íåäîñÿãíåííÿ
ìåòè ñàìîçáåðåæåííÿ;

— òåõíîëîã³÷íà äîñêîíàë³ñòü. Öÿ ìå-
òà áóäå ðåàë³çîâàíà â ðîáîòàõ ç Ø², â
ÿêèõ áóäå íàÿâíîþ ôóíêö³ÿ ñàìîâäîñêî-
íàëåííÿ ç îäíî÷àñíîþ íàÿâí³ñòþ ôóíê-
ö³¿ ïðèäáàííÿ â³äïîâ³äíèõ ô³çè÷íèõ ðå-
ñóðñ³â.

Âèõîäÿ÷è ç âèùåâèêëàäåíîãî, äîõî-
äèìî âèñíîâêó, ùî âèçíà÷åííÿ ôóíêö³î-
íàëüíîãî ñêëàäó êîìïëåêñ³â ïðîâåäåííÿ
åêñïåðòèç, âèïðîáóâàíü ³ òåñòóâàííÿ ðî-
áîò³â ³ç Ø², ÿê³ ìîãëè á äîçâîëèòè îòðè-
ìàòè äîñòîâ³ðíó ³ ïîâíó ³íôîðìàö³þ ïðî
ìîæëèâ³ âàð³àíòè ìàéáóòíüî¿ ïîâåä³íêè
öèõ ñèñòåì ó òèõ ÷è ³íøèõ óìîâàõ ³ îá-
ñòàâèíàõ íà îñíîâ³ ìèíóëîãî äîñâ³äó, â
äàíèé ÷àñ ïîêè º ïðîáëåìîþ, ÿêà âàæêî
ðîçâ’ÿçóºòüñÿ.

Òàêèì ÷èíîì, ìîæíà ñòâåðäæóâàòè,
ùî óÿâëÿºòüñÿ ìåòîäîëîã³÷íî ³ òåõí³÷íî
ñêëàäíèì, àëå çä³éñíåííèì ó äîñòóïíîìó
äëÿ îãëÿäó ìàéáóòíüîìó, çàâäàííÿ âè-
ð³øåííÿ ïðîáëåìè ïðîâåäåííÿ åêñïåðòè-
çè (âèïðîáóâàíü) ç ìåòîþ îòðèìàííÿ äî-
êàç³â äëÿ ìîæëèâîñò³ ïðèéíÿòòÿ ð³-
øåííÿ ùîäî íàÿâíîñò³ ä³ºçäàòíîñò³ ðîáî-
òà ç Ø² ÿê ïðàâîâî¿ åêâ³âàëåíòíîñò³
ä³ºçäàòíîñò³ ô³çè÷íî¿ îñîáè.

Âèêîðèñòîâóþ÷è â³äîìèé ïðèíöèï
ï³çíàííÿ â³ä ïðîñòîãî äî ñêëàäíîãî, çà-
ïðîïîíóºìî íàñòóïíó ÷àñîâó ïîñë³äîâ-
í³ñòü âèð³øåííÿ ïðîáëåìè âèçíà÷åííÿ
ä³ºçäàòíîñò³ ðîáîòà ç Ø² ÿê ïðàâîâîãî
åêâ³âàëåíòà ô³çè÷íî¿ îñîáè øëÿõîì ôîð-
ìóâàííÿ òåîðåòèêî-ìåòîäîëîã³÷íèõ ïî-
ëîæåíü ïðîâåäåííÿ äîñë³äæåíü äëÿ:

1) îêðåìèõ êîãí³òèâíèõ ôóíêö³é ëþ-
äèíè, ÿê³ ðåàë³çóþòüñÿ â ðîáîòàõ ³ç Ø²;

2) îêðåìèõ âèä³â ³ òèï³â êîãí³òèâíèõ
ôóíêö³é ëþäèíè, ÿê³ ðåàë³çóþòüñÿ â ðî-
áîòàõ ³ç Ø²;

3) êîíêðåòíî¿ ä³ÿëüíîñò³, ÿêà ðåàë³-
çóþòüñÿ çà äîïîìîãîþ ðîáîòà ç Ø² ç â³ä-
ïîâ³äíèì íàáîðîì êîãí³òèâíèõ ôóíêö³é;
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4) êîíêðåòíèõ âèä³â ³ òèï³â ä³ÿëüíî-
ñò³, ÿê³ ðåàë³çóþòüñÿ çà äîïîìîãîþ ðîáî-
òà ç Ø² ç â³äïîâ³äíèì íàáîðîì êîãí³òèâ-
íèõ ôóíêö³é;

5) ðîáîòà ç ñóïåð Ø², ÿêèé çäàòíèé
ðåàë³çóâàòè áóäü-ÿêó íàïåðåä íåâ³äîìó
ä³ÿëüí³ñòü.

Äëÿ âñ³õ öèõ âèïàäê³â, çà âèíÿòêîì
ï’ÿòîãî, äëÿ äîñë³äæóâàíèõ ðîáîò³â ³ç
Ø² áóäå íåîáõ³äíî äîñèòü æîðñòêî ³ ÷³ò-
êî âèçíà÷àòè ìåæ³ òà óìîâè ìîæëèâèõ
çì³í òèõ ÷è ³íøèõ îáñòàâèí, ïåðåì³ííèõ
ïàðàìåòð³â ñòàíó âíóòð³øíüîãî ³ çîâí³ø-
íüîãî ñåðåäîâèùà, ¿õ ö³ëåé ôóíêö³îíó-
âàííÿ ³ ÿê³ñíèõ ïîêàçíèê³â öüîãî ôóíê-
ö³îíóâàííÿ. Ïåðøèé ³ òðåò³é âèïàäîê
â³äïîâ³äàº âèïàäêó äîñë³äæåííÿ ä³ºçäàò-
íîñò³ ô³çè÷íî¿ îñîáè ç³ ñïåö³àëüíîþ ïðà-
âîçäàòí³ñòþ, äðóãèé ³ ÷åòâåðòèé — ç ãà-
ëóçåâîþ ïðàâîçäàòí³ñòþ, ï’ÿòèé — ³ç
çàãàëüíîþ ïðàâîçäàòí³ñòþ.

Äîáðå â³äîìî ç ïîëîæåíü òåîð³¿ ïðàâà,
ùî îáñÿã ä³ºçäàòíîñò³ ô³çè÷íî¿ îñîáè ä³à-
ëåêòè÷íî ïîâ’ÿçàíè ç ïðîöåñîì éîãî äî-
ðîñë³øàííÿ. Î÷åâèäíî, öå ïîÿñíþºòüñÿ
òèì, ùî ðîçâèòîê ÿê³ñíèõ õàðàêòåðèñ-
òèê êîãí³òèâíèõ ôóíêö³é ëþäèíè â³äáó-
âàºòüñÿ ò³ëüêè â ïðîöåñ³ íàêîïè÷åííÿ
ïðàêòè÷íîãî äîñâ³äó, çá³ëüøåííÿ îòðè-
ìàíèõ îáñÿã³â ³íôîðìàö³¿, çíàíü, íàâè-
÷îê ³ óì³íü, ôîðìóâàííÿ ñò³éêîãî ñâ³òî-
ãëÿäó, ìîðàëüíèõ ïðèíöèï³â, ñîö³àëü-
íèõ ö³ííîñòåé ³ áàãàòî ³íøîãî, ùî, âëàñ-
íå, ³ ôîðìóº ëþäèíó ÿê ñóá’ºêòà ñîö³àëü-
íèõ â³äíîñèí.

Çàïðîïîíîâàíèé ìåòîä äèâåðñèô³êà-
ö³¿ äîñë³äæåíü ä³ºçäàòíîñò³ ðîáîòà ç Ø²
ÿê ïðàâîâîãî åêâ³âàëåíòà ô³çè÷íî¿ îñîáè,
ùî áàçóºòüñÿ íà äîñë³äæåíí³ êîíêðåòíèõ
êîãí³òèâíèõ ôóíêö³é àáî ¿õ ñóêóïíîñò³,
âèä³â ³ òèï³â ä³ÿëüíîñò³ ïîâí³ñòþ â³äïî-
â³äàº ïîëîæåííÿì òåîð³¿ ïðàâà ïðî çá³ëü-
øåííÿ îáñÿãó ä³ºçäàòíîñò³ ô³çè÷íî¿ îñî-
áè â ïðîöåñ³ ¿¿ äîðîñë³øàííÿ, ïðî â³äì³í-
íîñò³ îáñÿãó ³ çì³ñòó ãàëóçåâî¿ ³ ñïåö³àëü-
íî¿ ä³ºçäàòíîñò³.

Âèêëàäåíèé â äàí³é ðîáîò³ ï³äõ³ä äî
ôîðìóâàííÿ òåîðåòèêî-ìåòîäîëîã³÷íèõ
îñíîâ þðèäè÷íî¿ ³äåíòèô³êàö³¿ ðîáîòà ç
Ø² ÿê ñóá’ºêòà ïðàâîâ³äíîñèí ó ïðîöåñ³
íàäàííÿ ïîñëóã ³ ïðîâåäåííÿ ðîá³ò â ³íòå-
ðåñàõ þðèäè÷íèõ ³ ô³çè÷íèõ îñ³á øëÿ-

õîì ïðîâåäåííÿ åêñïåðòèçè (âèïðîáó-
âàíü) ç ìåòîþ îòðèìàííÿ äîêàç³â äëÿ
ìîæëèâîñò³ ïðèéíÿòòÿ ð³øåííÿ ïðî åêâ³-
âàëåíòí³ñòü ä³ºçäàòíîñò³ ðîáîòà ç³ øòó÷-
íèì ³íòåëåêòîì ä³ºçäàòíîñò³ ô³çè÷íî¿
îñîáè áàçóºòüñÿ íà ê³ëüêîõ ïðèíöèïàõ
âèçíà÷åííÿ ïðàâîâî¿ ñóá’ºêòíîñò³ ðî-
áîò³â.

1. Ïðèíöèï ïðàâîâî¿ åêâ³âàëåíòíîñò³
ô³çè÷íî¿ îñîáè. Öåé ïðèíöèï îçíà÷àº,
ùî ÷àñòèíà àáî ïîâíèé îáñÿã ïðàâîçäàò-
íîñò³ êîíêðåòíî¿ ô³çè÷íî¿ îñîáè ìîæå
áóòè ïåðåäàíèé ³íø³é ô³çè÷í³é îñîá³,
ÿêà â öüîìó âèïàäêó â êîíêðåòíèõ ïðà-
âîâ³äíîñèíàõ âèñòóïàº ïðàâîâèì åêâ³âà-
ëåíòîì ïåðøî¿ ô³çè÷íî¿ îñîáè. Öåé ïðèí-
öèï çíàõîäèòü øèðîêå â³äîáðàæåííÿ â
òðàäèö³éí³é ñèñòåì³ ïðàâà, íàïðèêëàä, ó
ãàëóç³ öèâ³ëüíîãî ïðàâà â³í âò³ëþºòüñÿ
çà äîïîìîãîþ ïðàâîâèõ ³íñòèòóò³â ïðåä-
ñòàâíèöòâà, ïîâ³ðåíîãî, óïðàâèòåëÿ òî-
ùî. Ïðàâîâèé çì³ñò öèõ ³íñòèòóò³â ïîëÿ-
ãàº â òîìó, ùî ô³çè÷íà îñîáà â ñâî¿õ
³íòåðåñàõ ìàº ïðàâîâó ìîæëèâ³ñòü ïåðå-
äàòè ïîâíîâàæåííÿ ðåàë³çîâóâàòè ïåâí³
ïðàâà ³ çä³éñíþâàòè ïåâí³ îáîâ’ÿçêè â³ä
ñâîãî ³ìåí³ ³íø³é ô³çè÷í³é îñîá³, ÿêà ïðè
öüîìó çäàòíà óñâ³äîìëåíî ³ ñàìîñò³éíî
ïðèéìàòè ³ ðåàë³çîâóâàòè ð³øåííÿ, àäåê-
âàòí³ îáñòàâèíàì, ùî ñêëàëèñÿ.

2. Ïðèíöèï ïðåçóìïö³¿ ïðàâîçäàòíî-
ñò³ òà ä³ºçäàòíîñò³ ïîâíîë³òíüî¿
ô³çè÷íî¿ îñîáè. Öåé ïðèíöèï îçíà÷àº,
ùî ïðàâîâîþ ñèñòåìîþ áåç áóäü-ÿêèõ ïî-
ïåðåäí³õ óìîâ äëÿ êîæíî¿ äîðîñëî¿
ô³çè÷íî¿ îñîáè âèçíàºòüñÿ ïîâíèé îáñÿã
ïðàâîñóá’ºêòíîñò³ àáî, ³íøèìè ñëîâàìè,
ïðàâîçäàòí³ñòü òà ä³ºçäàòí³ñòü âèçíàþòü-
ñÿ â ïîâíîìó îáñÿç³.

3. Ïðèíöèï äîâåäåííÿ íåîáõ³äíîñò³
îáìåæåííÿ ä³ºçäàòíîñò³ ïîâíîë³òíüî¿
ô³çè÷íî¿ îñîáè. Öåé ïðèíöèï îçíà÷àº,
ùî îáìåæåííÿ ä³ºçäàòíîñò³ äîðîñëî¿
ô³çè÷íî¿ îñîáè ìîæå áóòè çä³éñíåíî ò³ëü-
êè â³äïîâ³äíî äî ñïåö³àëüíî¿ ïðîöåäóðè,
âñòàíîâëåíî¿ çàêîíîì, ³ ò³ëüêè â òîìó
âèïàäêó, ÿêùî áóäóòü îòðèìàí³ ðåçóëü-
òàòè ñóäîâî-ïñèõ³àòðè÷íî¿ åêñïåðòèçè,
ÿê³ ñâ³ä÷àòü ïðî íåçäàòí³ñòü ô³çè÷íî¿
îñîáè ñâ³äîìî ³ ñàìîñò³éíî ïðèéìàòè ³
ðåàë³çîâóâàòè ð³øåííÿ, àäåêâàòí³ ñèòóà-
ö³¿, óñâ³äîìëþâàòè ñâî¿ ä³¿ òà êåðóâàòè
íèìè.
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Íàâåäåíèé ïðèíöèï áàçóºòüñÿ íà
çì³ñò³ ñò. 29 Çàãàëüíî¿ äåêëàðàö³¿ ïðàâ
ëþäèíè: «2. Ïðè çä³éñíåíí³ ñâî¿õ ïðàâ ³
ñâîáîä êîæíà ëþäèíà ïîâèííà çàçíàâàòè
ò³ëüêè òàêèõ îáìåæåíü, ÿê³ âñòàíîâëåí³
çàêîíîì âèêëþ÷íî ç ìåòîþ çàáåçïå÷åííÿ
íàëåæíîãî âèçíàííÿ ³ ïîâàãè ïðàâ ³ ñâî-
áîä ³íøèõ òà çàáåçïå÷åííÿ ñïðàâåäëèâèõ
âèìîã ìîðàë³, ãðîìàäñüêîãî ïîðÿäêó ³ çà-
ãàëüíîãî äîáðîáóòó â äåìîêðàòè÷íîìó
ñóñï³ëüñòâ³» [28].

4. Ïðèíöèï ôîðìóâàííÿ âè÷åðïíèõ
âèìîã ùîäî ñïåö³àëüíî¿ òà ãàëóçåâî¿ ïðà-
âîçäàòíîñò³ òà ä³ºçäàòíîñò³. Öåé ïðè-
íöèï îçíà÷àº, ùî äëÿ ïåâíèõ âèä³â ä³
ÿëüíîñò³ ìîæóòü âñòàíîâëþâàòèñÿ îñîá-
ëèâ³ âèìîãè ¿õ çä³éñíåííÿ. Äëÿ çàáåçïå-
÷åííÿ ðåàëüíî¿ ñâîáîäè çä³éñíåííÿ ÿê
ïðîôåñ³éíî¿ ä³ÿëüíîñò³, òàê ³ êîðïîðà-
òèâíî¿, à òàêîæ äëÿ ìàêñèìàëüíîãî
çìåíøåííÿ äèñêðåö³¿ ìîæëèâèõ îáìå-
æåíü ïðàâîâ³ ðàìêè, ÿê³ âèçíà÷àþòü îá-
ñÿã ïðàâîçäàòíîñò³, ³ ò³, ùî âèçíà÷àþòü
îáñÿã ä³ºçäàòíîñò³, ïîâèíí³ áóòè ÷³òêî ³
âè÷åðïàíî âèçíà÷åí³. Ó áàãàòüîõ ïðàê-
òè÷íèõ âèïàäêàõ, ÿê ïðàâèëî, ïðàâîâ³
ðàìêè ãàëóçåâî¿ àáî ñïåö³àëüíî¿ ïðàâî-
çäàòíîñò³ òà ä³ºçäàòíîñò³ çá³ãàþòüñÿ.

5. Ïðèíöèï åêâ³âàëåíòíîñò³ êîãí³-
òèâíèõ ôóíêö³é ô³çè÷íî¿ îñîáè ³ øòó÷-
íîãî ³íòåëåêòó. Çì³ñò öüîãî ïðèíöèïó
áóëî ðîçêðèòî ðàí³øå.

6. Ïðèíöèï âèçíàííÿ ðîáîòà ç Ø² ÿê
ïðàâîâîãî åêâ³âàëåíòà ô³çè÷íî¿ îñîáè.
Öåé ïðèíöèï îçíà÷àº íàÿâí³ñòü ìîæëè-
âîñò³ âèçíàííÿ ðîáîòà ç Ø² â ÿêîñò³ ïðà-
âîâîãî åêâ³âàëåíòà ô³çè÷íî¿ îñîáè, òîáòî
âèçíàííÿ òîãî, ùî ðîáîò ³ç Ø² âîëîä³º
òèì ñàìèì îáñÿãîì ïðàâîçäàòíîñò³ òà
ä³ºçäàòíîñò³, ùî ³ ô³çè÷íà îñîáà. Ò³ëüêè
ïðè öüîìó íåîáõ³äíî âðàõîâóâàòè òå, ùî
ïðàâîñóá’ºêòí³ñòü ó ÷àñòèí³ ïðàâîçäàòíî-
ñò³, ä³ºçäàòíîñò³ ³ äåë³êòîçäàòíîñò³ ðîáî-
òà ç Ø² ïîòðåáóº äîâåäåííÿ, íà â³äì³íó
â³ä ô³çè÷íî¿ îñîáè.

Çì³ñò äàíîãî ïðèíöèïó º íàñë³äêîì
ïðèíöèïó ïðàâîâî¿ åêâ³âàëåíòíîñò³ ô³-
çè÷íî¿ îñîáè, ÿêèé äîçâîëÿº ñòâåðäæóâà-
òè, ùî ñó÷àñíà ñèñòåìà ïðàâà ïðèíöèïî-
âî äîïóñêàº íàÿâí³ñòü ïåâíî¿ òðåòüî¿ îñî-
áè ÿê ïðàâîâîãî åêâ³âàëåíòà ô³çè÷íî¿
îñîáè ç êîíêðåòíèì ïåðåë³êîì äåëåãîâà-
íèõ ïðàâ ³ îáîâ’ÿçê³â.

7. Ïðèíöèï äîêàçîâîãî âèçíàííÿ
ä³ºçäàòíîñò³ ðîáîòà ç Ø². Öåé ïðèí-
öèï îçíà÷àº, ùî çà â³äñóòíîñò³ ïðåçóìï-
ö³¿ ïðàâîñóá’ºêòíîñò³ íàÿâí³ñòü ïðàâî-
çäàòíîñò³ òà ä³ºçäàòíîñò³ ó ðîáîòà ç Ø²
íåîáõ³äíî äîâîäèòè. Äîâåäåííÿ äîö³ëüíî
çàñíîâóâàòè íà ïðîâåäåíí³ åêñïåðòèçè,
åêâ³âàëåíòíî¿ çà çì³ñòîì ñóäîâî-ïñè-
õ³àòðè÷í³é åêñïåðòèç³, ùî äîçâîëèòü
âñòàíîâèòè ôàêò íàÿâíîñò³ àáî íåíàÿâíî-
ñò³ ó ðîáîòà ç Ø² êîãí³òèâíèõ ôóíêö³é,
åêâ³âàëåíòíèõ êîãí³òèâíèì ôóíêö³ÿì
ä³ºçäàòíî¿ ô³çè÷íî¿ îñîáè.

Âèñíîâêè

1. Øèðîêî âèçíàºòüñÿ, ùî ðîáîòè ç
Ø² ìàòèìóòü âåëèêèé âïëèâ íà ñó-
ñï³ëüñòâî ³ ïîâñÿêäåííå æèòòÿ ëþäåé,
äîçâîëÿþ÷è âèð³øóâàòè áåçë³÷ âàæëè-
âèõ ñîö³àëüíèõ ïðîáëåì ç ì³í³ìàëüíèì
âèêîðèñòàííÿì íåîáõ³äíèõ ðåñóðñ³â ïðè
ìàêñèìàëüí³é åôåêòèâíîñò³, íåìèíó÷å
ñòàþ÷è ïðè öüîìó íåîáõ³äíèì àòðèáóòîì
ñóñï³ëüíèõ â³äíîñèí àáî ÿê ¿õ îá’ºêòà,
àáî ÿê ¿õ ñóá’ºêòà.

2. Ìîæëèâå âèêîíàííÿ ðîáîòàìè ç Ø²
ðîë³ ñóá’ºêòà ñóñï³ëüíèõ â³äíîñèí ïðè-
çâåäå äî âèíèêíåííÿ âåëèêî¿ ê³ëüêîñò³
ïðàâîâèõ ïðîáëåì, ÷àñòèíà ç ÿêèõ ó äà-
íèé ÷àñ íàâ³òü âàæêî ï³ääàºòüñÿ ³äåíòè-
ô³êàö³¿. Çì³ñò äèñêóñ³é íà öþ òåìó ñâ³ä-
÷èòü ïðî íåâèçíà÷åí³ñòü þðèäè÷íî¿
íàóêîâî¿ äóìêè ïðî ìîæëèâ³ øëÿõè
âèð³øåííÿ öèõ ïðîáëåì ó ðàìêàõ òðàäè-
ö³éíî¿ ñèñòåìè ïðàâà.

3. Ïðîâåäåííÿ øèðîêèõ íàóêîâèõ äî-
ñë³äæåíü ïðîáëåìè ôîðìóâàííÿ òåîðåòè-
êî-ìåòîäîëîã³÷íèõ îñíîâ ³ íàïðàöþâàí-
íÿ ïðàêòè÷íèõ ðåêîìåíäàö³é ùîäî ñòâî-
ðåííÿ ñèñòåìè ïðàâîâîãî çàáåçïå÷åííÿ
âèêîðèñòàííÿ ðîáîò³â ³ç Ø² ÿê íàéâàæ-
ëèâ³øîãî åëåìåíòà òåõíîëîã³é ²íòåðíåòó
ðå÷åé º âåëüìè àêòóàëüíèì. Ïðè öüîìó
îñîáëèâå ì³ñöå ïîñ³äàº ïðîáëåìà çä³éñ-
íåííÿ þðèäè÷íî¿ ³äåíòèô³êàö³¿ ïðàâî-
ñóá’ºêòíîñò³ ðîáîò³â ³ç Ø² â ïðîöåñ³ ñà-
ìîñò³éíîãî íàäàííÿ ïîñëóã ³ ïðîâåäåííÿ
ðîá³ò â ³íòåðåñàõ þðèäè÷íèõ ³ ô³çè÷íèõ
îñ³á, àáî, ³íøèìè ñëîâàìè, ïðîáëåìà
ìîæëèâîñò³ ðîáîò³â ³ç Ø² áóòè ñóá’ºêòîì
ïðàâîâ³äíîñèí ó ðàìêàõ òðàäèö³éíî¿ ñè-
ñòåìè ïðàâà.
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4. Ñïèðàþ÷èñü íà ôóíäàìåíòàëüíó ìå-
òó ñòâîðåííÿ Ø² ÿê ìåòîä, ñïîñ³á ³
òåõí³÷íó ðåàë³çàö³þ ³ì³òàö³¿ (ìîäåëþ-
âàííÿ) ðîáîòè ëþäñüêîãî ìîçêó (³íòåëåê-
òó, ðîçóìîâî¿ ä³ÿëüíîñò³ òîùî) âèñóâà-
ºòüñÿ ³ îá´ðóíòîâóºòüñÿ òâåðäæåííÿ ïðî
åêâ³âàëåíòí³ñòü êðèòåð³¿â, õàðàêòåðèñ-
òèê ³ ïîêàçíèê³â êîãí³òèâíèõ ôóíêö³é
ô³çè÷íî¿ îñîáè òà â³äïîâ³äíèõ êîãí³òèâ-
íèõ ôóíêö³é ðîáîòà ç Ø².

5. Òâåðäæåííÿ ïðî åêâ³âàëåíòí³ñòü
êîãí³òèâíèõ ôóíêö³é ô³çè÷íî¿ îñîáè òà
Ø² äîçâîëÿº âèñóíóòè ³ îá´ðóíòóâàòè ïî-
ëîæåííÿ ïðî ìîæëèâ³ñòü âèçíàííÿ ðîáî-
òà ç Ø² â ÿêîñò³ ïðàâîâîãî åêâ³âàëåíòà
ô³çè÷íî¿ îñîáè.

6. Íà â³äì³íó â³ä âèçíàíî¿ â òðàäèö³é-
í³é ñèñòåì³ ïðàâà ïðåçóìïö³¿ íàÿâíîñò³
ïðàâîñóá’ºêòíîñò³ ó ô³çè÷íî¿ îñîáè, ïðà-
âîçäàòí³ñòü òà ä³ºçäàòí³ñòü ðîáîòà ç Ø²
ÿê ïðàâîâîãî åêâ³âàëåíòà ô³çè÷íî¿ îñîáè
íåîáõ³äíî äîâîäèòè øëÿõîì ïðîâåäåííÿ
ñïåö³àëüíèõ äîñë³äæåíü, àíàëîã³÷íèõ
äîñë³äæåííÿì ïðè ïðîâåäåíí³ ñóäîâî-
ïñèõ³àòðè÷íî¿ åêñïåðòèçè â ïðîöåñ³ îá-
ìåæåííÿ ä³ºçäàòíîñò³ ô³çè÷íî¿ îñîáè.

7. Ðåàë³çàö³ÿ çàïðîïîíîâàíîãî ï³äõî-
äó äî îö³íêè ìîæëèâîñò³ ðîçãëÿäó ðîáî-
òà ç Ø² â ÿêîñò³ ïðàâîâîãî åêâ³âàëåíòà

ô³çè÷íî¿ îñîáè àáî, ³íøèìè ñëîâàìè,
ìîæëèâîñò³ ³ óìîâ âèçíàííÿ ðîáîòà ç Ø²
â ÿêîñò³ ñóá’ºêòà ïðàâîâ³äíîñèí, âî÷å-
âèäü âèìàãàòèìå çíà÷íèõ êîìïëåêñíèõ
äîñë³äæåíü, ÿê ì³í³ìóì, ó ïñèõîëîã³¿ ³
ïñèõ³àòð³¿, â ñôåð³ ðîáîòîòåõí³êè ³ øòó÷-
íîãî ³íòåëåêòó, â þðèñïðóäåíö³¿.

8. Äîâåäåíî ñïðàâåäëèâ³ñòü ã³ïîòåçè
ïðî ìîæëèâ³ñòü ïåðåãëÿäó áàçîâîãî ïî-
ñòóëàòó ñèñòåìè ïðàâà, îíîâëåíèé âà-
ð³àíò ÿêîãî ïðîïîíóºòüñÿ ñôîðìóëþâàòè
íàñòóïíèì ÷èíîì: ïðàâîâ³ íîðìè ïðè-
çíà÷åí³ äëÿ ðåãóëþâàííÿ ñóñï³ëüíèõ â³ä-
íîñèí ì³æ ñóá’ºêòàìè, ÿê³ âêëþ÷àþòü
ô³çè÷í³ îñîáè ³ ðîáîò³â ç Ø² ÿê ïðàâîâî-
ãî åêâ³âàëåíòà ô³çè÷íî¿ îñîáè.

9. Âèçíàííÿ îá´ðóíòîâàíîñò³ ñïðàâåä-
ëèâîñò³ âèêëàäåíî¿ ã³ïîòåçè äîçâîëèòü ó
ðàìêàõ òðàäèö³éíî¿ ñèñòåìè ïðàâà, ç âè-
êîðèñòàííÿì óñüîãî áàãàòîâ³êîâîãî ïîçè-
òèâíîãî äîñâ³äó ¿¿ ôóíêö³îíóâàííÿ, âèð³-
øèòè ïðàâîâ³ ïðîáëåìè, ïîâ’ÿçàí³ ç ðî-
áîòàìè ç Ø², îáñÿã ÿêèõ çðîñòàº âåëèêè-
ìè òåìïàì, øëÿõîì ôîðìóâàííÿ òåîðå-
òèêî-ìåòîäîëîã³÷íèõ îñíîâ òà ðîçðîá-
ëåííÿ ïðàêòè÷íèõ ðåêîìåíäàö³é ç³ ñòâî-
ðåííÿ â³äïîâ³äíî¿ ñèñòåìè ïðàâîâîãî çà-
áåçïå÷åííÿ.
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Áàðàíîâ Î. À. Èíòåðíåò âåùåé (IoT): ðîáîò ñ èñêóññòâåííûì èíòåëëåêòîì êàê
ñóáúåêò ïðàâîîòíîøåíèé.
Â ñòàòüå ïðîèëëþñòðèðîâàíî, ÷òî ðîáîòû ñ èñêóññòâåííûì èíòåëëåêòîì (ÈÈ) â áó-
äóùåì áóäóò èìåòü áîëüøîå âëèÿíèå íà îáùåñòâî è ïîâñåäíåâíóþ æèçíü ëþäåé, íåèç-
áåæíî ñòàíîâÿñü ïðè ýòîì íåîáõîäèìûì àòðèáóòîì îáùåñòâåííûõ îòíîøåíèé, èëè â
êà÷åñòâå èõ îáúåêòà, èëè â êà÷åñòâå èõ ñóáúåêòà. Ýòî ïðèâåäåò ê âîçíèêíîâåíèþ ïðà-
âîâûõ ïðîáëåì, ÷àñòü èç êîòîðûõ â íàñòîÿùåå âðåìÿ äàæå òðóäíî ïîääàåòñÿ èäåíòè-
ôèêàöèè. Äîêàçàíà àêòóàëüíîñòü ôîðìèðîâàíèÿ òåîðåòèêî-ìåòîäîëîãè÷åñêèõ îñíîâ è
íàðàáîòêè ïðàêòè÷åñêèõ ðåêîìåíäàöèé ïî ñîçäàíèþ ñèñòåìû ïðàâîâîãî îáåñïå÷åíèÿ
ïðèìåíåíèÿ ðîáîòîâ ñ ÈÈ, â ÷àñòíîñòè, ðåøåíèÿ ïðîáëåìû îñóùåñòâëåíèÿ þðèäè÷åñ-
êîé èäåíòèôèêàöèè ïðàâîñóáúåêòíîñòè ðîáîòîâ ñ ÈÈ.
Â ðàáîòå âûäâèãàåòñÿ è îáîñíîâûâàåòñÿ êàê óòâåðæäåíèå îá ýêâèâàëåíòíîñòè êðèòå-
ðèåâ, õàðàêòåðèñòèê è ïîêàçàòåëåé êîãíèòèâíûõ ôóíêöèé ôèçè÷åñêîãî ëèöà è ñîîò-
âåòñòâóþùèõ êîãíèòèâíûõ ôóíêöèé ðîáîòà ñ ÈÈ, òàê è ïîëîæåíèå î âîçìîæíîñòè
ïðèçíàíèÿ ðîáîòà ñ ÈÈ â êà÷åñòâå ïðàâîâîãî ýêâèâàëåíòà ôèçè÷åñêîãî ëèöà.

94

5–6/2018

²ÍÔÎÐÌÀÖ²ÉÍÅ ÏÐÀÂÎ



Îáîñíîâàíî, ÷òî â îòëè÷èå îò ïðèçíàííîé â òðàäèöèîííîé ñèñòåìå ïðàâà ïðåçóìïöèè
íàëè÷èÿ ïðàâîñóáúåêòíîñòè ó ôèçè÷åñêîãî ëèöà, ïðàâîñïîñîáíîñòü è äååñïîñîáíîñòü
ðoáîòà ñ ÈÈ êàê ïðàâîâîãî ýêâèâàëåíòà ôèçè÷åñêîãî ëèöà íåîáõîäèìî äîêàçûâàòü ïó-
òåì ïðîâåäåíèÿ ñïåöèàëüíûõ èññëåäîâàíèé.
Äîêàçàíà ñïðàâåäëèâîñòü ãèïîòåçû î âîçìîæíîñòè ïðèìåíåíèÿ ïðàâîâûõ íîðì äëÿ ðå-
ãóëèðîâàíèÿ îáùåñòâåííûõ îòíîøåíèé ìåæäó òðàäèöèîííûì ñóáúåêòîì (ôèçè÷åñêèì
ëèöîì) è ðîáîòîì ñ ÈÈ êàê ïðàâîâîãî ýêâèâàëåíòà ôèçè÷åñêîãî ëèöà.
Êëþ÷åâûå ñëîâà: èñêóññòâåííûé èíòåëëåêò, ïðàâîñïîñîáíîñòü, äååñïîñîáíîñòü, ðî-
áîò, êîãíèòèâíûå ôóíêöèè.

Baranov O. A. Internet of things (IoT): robot on artificial intelligence as subject of legal
relations.
The article illustrates that in future robots with artificial intelligence (AI) will have a great
impact on society and the everyday life of people, inevitably becoming a necessary attribute of
social relations either as their object or as their subject. It will lead to legal problems, some of
which are even difficult to identify at the moment. The relevance of the formation of
theoretical and methodological foundations and the development of practical recommen-
dations for the creation of a legal system for the use of robots with AI, in particular, the
solution of the problem of the legal identification of the legal personality of robots with AI, is
proved.
In the paper, an assertion is advanced and substantiated as an equivalence of the criteria,
characteristics and indicators of the cognitive functions of a physical person and the
corresponding cognitive functions of a robot with AI, and the provision on the possibility of
recognizing a robot with AI as the legal equivalent of an individual.
It is substantiated that unlike the legal personality in the traditional system of presumption,
the legal capacity and capacity to work with AI as the legal equivalent of a physical person
must be proved by conducting special studies.
The validity of the hypothesis on the possibility of applying legal norms for regulating public
relations between a traditional subject (an individual) and a robot with AI as the legal
equivalent of an individual is proved.
Key words: artificial intelligence, legal capacity, legal agency, robot, cognitive functions.
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². Ì. Êóøí³ð,
êàíäèäàò þðèäè÷íèõ íàóê,
ãîëîâà ïðàâë³ííÿ —
ïðåçèäåíò ÏðÀÒ «ÕÊ «Êè¿âì³ñüêáóä»

ÓÄÊ 346.62

УДОСКОНАЛЕННЯ
ГОСПОДАРСЬКОГО ЗАКОНОДАВСТВА УКРАЇНИ

У СФЕРІ БУДІВЕЛЬНОЇ ДІЯЛЬНОСТІ
(на прикладі скасування пайового внеску)

Ó ñòàòò³ ïðîïîíóºòüñÿ êîìïëåêñíå äîñë³äæåííÿ íàïðÿì³â óäîñêîíàëåííÿ ÷èííîãî çàêî-

íîäàâñòâà Óêðà¿íè ó ñôåð³ áóä³âåëüíî¿ ä³ÿëüíîñò³ â ÷àñòèí³ ñêàñóâàííÿ ïàéîâîãî âíåñêó

â éîãî íàÿâíîìó âèãëÿä³. Íàãîëîøóºòüñÿ íà íàÿâí³é òåíäåíö³¿ äî çðîñòàííÿ áóä³âíèö-

òâà â Óêðà¿í³, ùî ñïîñòåð³ãàºòüñÿ â îñòàíí³ ðîêè. Ïîçèòèâíî îö³íþºòüñÿ äåðæàâíà ïî-

ë³òèêà ó ñôåð³ ì³ñòîáóäóâàííÿ, ùî çä³éñíþºòüñÿ â îñòàíí³ ðîêè, ñïðÿìîâàíà íà ñïðî-

ùåííÿ äîçâ³ëüíèõ ïðîöåñ³â òà ïðîöåäóð. Òàêà ïîë³òèêà ïîçèòèâíî âïëèâàº íà ³íäåêñ

êîíêóðåíòîñïðîìîæíîñò³ êðà¿íè òà ¿¿ ³íâåñòèö³éíó ïðèâàáëèâ³ñòü. Àíàë³ç ÷èííîãî ïî-

äàòêîâîãî çàêîíîäàâñòâà, òåîð³¿ ïîäàòêîâîãî ïðàâà, ñâ³òîâà ïðàêòèêà äàþòü ï³äñòà-

âè çðîáèòè âèñíîâîê ïðî íåâ³äïîâ³äí³ñòü íîðì çàêîíîäàâñòâà ïðî ì³ñòîáóä³âíó ä³ÿëü-

í³ñòü ùîäî ñïðàâëÿííÿ ïàéîâîãî âíåñêó ÷èííîìó Ïîäàòêîâîìó êîäåêñó Óêðà¿íè òà ïðèí-

öèïàì ïîáóäîâè ïîäàòêîâî¿ ñèñòåìè. Ïàéîâèé âíåñîê âèñòóïàº, ïî ñóò³, ïîäàòêîì íà

³íâåñòèö³éíó ä³ÿëüí³ñòü, âñòàíîâëþº ³ñòîòí³ áàð’ºðè äëÿ á³çíåñ-ä³ÿëüíîñò³, çá³ëüøóº

âèòðàòè íà àäì³í³ñòðàòèâí³ ïðîöåäóðè ó áóä³âíèöòâ³. Öå ïîã³ðøóº åêîíîì³÷íèé ñòàí

çàáóäîâíèê³â òà ³ííîâàö³éíó ïðèâàáëèâ³ñòü íàö³îíàëüíî¿ áóä³âåëüíî¿ ãàëóç³ â î÷àõ ³í-

âåñòîð³â. Ðîáèòüñÿ óçàãàëüíþþ÷èé âèñíîâîê, ùî ñïðàâëÿííÿ ïàéîâîãî âíåñêó ó òîìó âè-

ãëÿä³, â ÿêîìó â³í âèçíà÷åíèé ó ÷èííîìó çàêîíîäàâñòâ³, âèìàãàº ñêàñóâàííÿ.

Êëþ÷îâ³ ñëîâà: áóä³âåëüíà ãàëóçü, ³íâåñòèö³éíà ä³ÿëüí³ñòü, îáîâ’ÿçêîâèé çá³ð, ïàéîâèé

âíåñîê, ïîäàòîê, ïîäàòêîâå çàêîíîäàâñòâî.

Ðîçâèòîê áóä³âåëüíî¿ ãàëóç³ â Óêðà¿í³
ðîçãëÿäàºòüñÿ áàãàòüìà ÿê øëÿõ âèõîäó
ç åêîíîì³÷íî¿ êðèçè, àäæå êîæíà ³íâåñ-
òîâàíà ó áóä³âíèöòâî ãðèâíÿ ïðèíîñèòü
äåðæàâ³ ó ï’ÿòü ðàç³â á³ëüøå. Ðîçâèòîê
áóä³âåëüíî¿ ãàëóç³ âïëèâàº é íà ðîçâ’ÿ-
çàííÿ áàãàòüîõ ñîö³àëüíèõ ïðîáëåì.
Âàæëèâ³ñòü ö³º¿ ãàëóç³ äëÿ íàö³îíàëüíî¿
åêîíîì³êè íå âèêëèêàº ñóìí³â³â, àäæå
çàâäÿêè êàï³òàëüíîìó áóä³âíèöòâó ñòâî-
ðþºòüñÿ âåëèêà ê³ëüê³ñòü ðîáî÷èõ ì³ñöü

òà âèêîðèñòîâóºòüñÿ ïðîäóêö³ÿ áàãàòüîõ
ãàëóçåé íàö³îíàëüíî¿ åêîíîì³êè. Ôàê-
òè÷íî, åêîíîì³÷íèé åôåêò áóä³âåëüíî¿
ãàëóç³ ïîëÿãàº ó ìóëüòèïë³êàòèâíîìó
åôåêò³ êîøò³â, âêëàäåíèõ ó áóä³âíèöòâî.
Ìîæíà ïîãîäèòèñÿ ç òâåðäæåííÿì, ùî
«ç ðîçâèòêîì áóä³âåëüíî¿ ãàëóç³ ðîçâèâà-
þòüñÿ: âèðîáíèöòâî áóä³âåëüíèõ ìàòå-
ð³àë³â ³ â³äïîâ³äíîãî îáëàäíàííÿ, ìàøè-
íîáóä³âíà ãàëóçü, ìåòàëóðã³ÿ òà ìåòàëî-
îáðîáêà, íàôòîõ³ì³ÿ, âèðîáíèöòâî ñêëà,
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äåðåâîîáðîáíà ³ ôàðôîðîâî-ôàÿíñîâà ïðî-
ìèñëîâ³ñòü, òðàíñïîðò, åíåðãåòèêà» [1].
ßê æîäíà ³íøà ãàëóçü áóä³âíèöòâî
ñïðèÿº ðîçâèòêó ìàëîãî òà ñåðåäíüîãî
á³çíåñó.

Àíàë³ç ñòàòèñòè÷íèõ äàíèõ äîçâîëÿº
ñòâåðäæóâàòè, ùî ï³ñëÿ ñïàäó, ÿêèé
ñïîñòåð³ãàâñÿ ó 2014—2015 ðð., íàö³î-
íàëüíà ñôåðà áóä³âíèöòâà ïîæâàâèëàñÿ
òà ïðîäîâæóº ðîçâèâàòèñÿ äîâîë³ àêòèâ-
íèìè òåìïàìè. Ìàëî òîãî, çà ê³ëüê³ñòþ
íîâîçáóäîâàíèõ êâàðòèð íà 1000 îñ³á íà-
ñåëåííÿ ó 2017 ð. Óêðà¿íà âèïåðåäèëà
ªÑ (2,9 ïîð³âíÿíî ç 2,8), âîäíî÷àñ çà ð³â-
íåì çàáåçïå÷åíîñò³ æèòëîì êðà¿íà âñå
ùå ïîñòóïàºòüñÿ (ìåíøå 400 êâàðòèð íà
1000 îñ³á íàñåëåííÿ ïîð³âíÿíî ç 486 ó
ªâðîñîþç³). Çàçíà÷åí³ ïîêàçíèêè º îä-
íèì ³ç ôàêòîð³â, ùî âïëèâàþòü íà ðîçáó-
äîâó ô³íàíñîâî¿ ñòàá³ëüíîñò³ êðà¿íè. Ó
2017 ð. îáñÿã óâåäåíîãî â åêñïëóàòàö³þ
æèòëà â áàãàòîêâàðòèðíèõ áóäèíêàõ â
Óêðà¿í³ âèð³ñ íà 13% ³ ñòàíîâèâ
5,9 ìëí êâ. ì. Çîêðåìà, ëèøå íàé-
á³ëüøèé ñòîëè÷íèé çàáóäîâíèê «ÕÊ
«Êè¿âì³ñüêáóä» ó 2017 ð. ââ³â â åêñïëóà-
òàö³þ ïîíàä 300 òèñ. êâ. ì. Îêð³ì çàâåð-
øåííÿ íèçêè îá’ºêò³â, ùî âæå çâîäÿòü-
ñÿ, êîìïàí³ÿ ó 2018 ð. âçÿëàñÿ çà ñ³ì
íîâèõ [2]. Òàêîæ, çà äàíèìè Äåðæàâíî¿
ñëóæáè ñòàòèñòèêè, ïðîòÿãîì ñ³÷íÿ—áå-
ðåçíÿ 2018 ð. êàï³òàëüí³ ³íâåñòèö³¿ ó áó-
ä³âíèöòâî ïåðåâèùèëè 10,3 ìëðä ãðí,
ùî ñòàíîâèòü 11,7% â³ä çàãàëüíîãî îáñÿ-
ãó êàï³òàëüíèõ ³íâåñòèö³é [3].

Íåçâàæàþ÷è íà íàâåäåí³ ïîêàçíèêè,
ñë³ä êîíñòàòóâàòè, ùî ïðîáëåìàòèêà ñòà-
ëîãî ðîçâèòêó íàö³îíàëüíî¿ áóä³âåëüíî¿
ãàëóç³ â ¿¿ åêîíîì³êî-ïðàâîâîìó, ³íâåñòè-
ö³éíîìó òà ³ííîâàö³éíîìó ðîçð³ç³ îñòàí-
í³ ðîêè òàê ³ íå íàáóëà íàëåæíîãî ðîç-
êðèòòÿ íà ð³âí³ ãàëóçåâèõ þðèäè÷íèõ, ó
òîìó ÷èñë³ ô³íàíñîâî-ïðàâîâèõ, äîñë³-
äæåíü. Ïðè òîìó, ùî öÿ ïðîáëåìàòèêà
ìàº íàäçâè÷àéíó ÿê òåîðåòè÷íó, òàê ³
ïðàêòè÷íó àêòóàëüí³ñòü. Âîäíî÷àñ çà-
êð³ïëåííÿ íà ð³âí³ íàö³îíàëüíîãî çàêî-
íîäàâñòâà ñó÷àñíîãî ô³íàíñîâî-ïðàâîâî-
ãî, ïîäàòêîâî-ïðàâîâîãî ³íñòðóìåíòàð³þ,
ñôîðìîâàíîãî íà â³äïîâ³äí³é òåîðåòè-
êî-ìåòîäîëîã³÷í³é áàç³, ùî ï³äêð³ïëåíà
ïðàêòè÷íèì äîñâ³äîì, ìàº ðîçãëÿäàòèñÿ

â ÿêîñò³ îäíîãî ç ïð³îðèòåòíèõ çàâäàíü
íà øëÿõó ðîçâèòêó â³ò÷èçíÿíî¿ áóä³âåëü-
íî¿ ãàëóç³.

Àíàë³ç îñòàíí³õ äîñë³äæåíü ³ ïóáë³êà-
ö³é, â ÿêèõ çàïî÷àòêîâàíî ðîçâ’ÿçàííÿ
ïðîáëåìè îïîäàòêóâàííÿ áóä³âåëüíî¿ ãà-
ëóç³ â Óêðà¿í³, ó òîìó ÷èñë³ ÷åðåç ïðèçìó
ì³æíàðîäíèõ òà ºâðîïåéñüêèõ ñòàíäàð-
ò³â, äàº ï³äñòàâè ñòâåðäæóâàòè, ùî ó ö³é
ñôåð³ ³ñíóº çíà÷íèé ñïåêòð ïðàâîâèõ
ïðîáëåì, ÿê³ äîñ³ çàëèøàþòüñÿ çà ìåæà-
ìè ôóíäàìåíòàëüíèõ àêàäåì³÷íèõ äîñë³-
äæåíü òà ôàêòè÷íî ùå íå áóëè ïðåäìå-
òîì íàóêîâîãî àíàë³çó ç òî÷êè çîðó çàâ-
äàíü òà ³íñòðóìåíò³â ïðàâîâî¿ àíàë³òèêè
òà ìåòîäîëîã³¿. Çâè÷àéíî, ïðàâîâà ïðèðî-
äà ïîäàòê³â òà çáîð³â âèñòóïàëà ïðåäìå-
òîì ÷èñëåííèõ ïðàâîâèõ äîñë³äæåíü, íà
ï³äòâåðäæåííÿ ÷îãî ñëóãóþòü íàóêîâ³,
íàóêîâî-ïðàêòè÷í³, íàâ÷àëüíî-ìåòîäè÷-
í³ ðîáîòè ². ². Áàáè÷à, Ë. Ê. Âîðîíîâî¿,
Ð. Î. Ãàâðèëþê, Ä. Î. Ãåòìàíöåâà,
Î. Î. Äìèòðèê, Ì. Ï. Êó÷åðÿâåíêà,
Î. À. Ìóçèêè-Ñòåôàí÷óê, Î. Ï. Îðëþê,
Í. Þ. Ïðèøâè òà áàãàòüîõ ³íøèõ. Âîä-
íî÷àñ ïðîáëåìàòèêà, îáóìîâëåíà îñîáëè-
âîñòÿìè ñïðàâëÿííÿ îáîâ’ÿçêîâèõ ïëàòå-
æ³â ó ñôåð³ áóä³âåëüíî¿ ä³ÿëüíîñò³,
äîñë³äæåííÿ ³íâåñòèö³éíèõ àñïåêò³â ÷å-
ðåç ïðèçìó îïîäàòêóâàííÿ ôàêòè÷íî â³ä-
ñóòí³ ó â³ò÷èçíÿí³é ô³íàíñîâî-ïðàâîâ³é
íàóö³.

Ìåòîþ ñòàòò³ º êîìïëåêñíå äîñë³äæåí-
íÿ íàïðÿì³â óäîñêîíàëåííÿ ÷èííîãî çà-
êîíîäàâñòâà Óêðà¿íè ó ñôåð³ áóä³âåëüíî¿
ä³ÿëüíîñò³ â ÷àñòèí³ ñêàñóâàííÿ ïàéîâî-
ãî âíåñêó â éîãî íàÿâíîìó âèãëÿä³.

Ìåòîäîëîã³÷íó îñíîâó, íà ÿêó ñïèðàâ-
ñÿ àâòîð ïðè íàïèñàíí³ ñòàòò³, ñêëàäàº
êîìïëåêñ çàãàëüíîíàóêîâèõ ³ ñïåö³àëü-
íèõ ìåòîä³â òà çàñîá³â íàóêîâîãî äîñë³-
äæåííÿ. Â îñíîâ³ äîñë³äæåííÿ ëåæèòü
çàãàëüíîíàóêîâèé ä³àëåêòè÷íèé ìåòîä
ï³çíàííÿ, ÿêèé äîçâîëèâ âèêîíàòè íàó-
êîâ³ çàâäàííÿ, íåîáõ³äí³ äëÿ ðîçêðèòòÿ
ìåòè äîñë³äæåííÿ, â ºäíîñò³ ¿õ ñîö³àëü-
íîãî çì³ñòó òà þðèäè÷íî¿ ôîðìè. Òàêîæ
ó ïðîöåñ³ äîñë³äæåííÿ ó êîìïëåêñ³ âèêî-
ðèñòîâóâàëèñÿ ñèñòåìíî-ñòðóêòóðíèé,
ïîð³âíÿëüíî-ïðàâîâèé, ôîðìàëüíî-þðè-
äè÷íèé ìåòîäè. Ó âçàºìîçâ’ÿçêó ³ç ïðà-
âîâèìè íîðìàìè ³ ïðèíöèïàìè, çàëåæíî
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â³ä ñîö³àëüíîãî êîíòåêñòó, äèíàì³êè ³
ñòàòèêè ïðàâîâî¿ ìàòåð³¿ âèêîðèñòàíà
ìåòîäîëîã³ÿ äîçâîëèëà äîñÿãòè ïîñòàâëå-
íî¿ ìåòè.

Â Óêðà¿í³ çà ï³äñóìêàìè 2017 ð. áó-
ä³âåëüíà ãàëóçü çðîñëà íà 24% â ïîð³â-
íÿíí³ ç òîð³øí³ìè ïîêàçíèêàìè [4]. Ïðè
öüîìó ïåðåä áóä³âåëüíîþ ãàëóççþ ñòî¿òü
ðÿä ïðîáëåì, ùî ìàþòü áóòè ðîçâ’ÿçàí³
ÿêîìîãà øâèäøå. Çîêðåìà, éäåòüñÿ ïðî
âèð³øåííÿ ïðîáëåìè ³ç íåäîáóäîâàìè,
ñòâîðåííÿì îðåíäíîãî æèòëà, çàïðîâà-
äæåííÿì ïóáë³÷íîãî é â³äêðèòîãî ì³ñòî-
áóä³âíîãî êàäàñòðó, ðîçâèòêîì ïðîåêòó
ñ³ìåéíèõ áóäèíê³â, ïîäàëüøîþ ³íôðà-
ñòðóêòóðíîþ ðîçáóäîâîþ. Àäæå ëèøå
ïðîòÿãîì ïîòî÷íîãî 2018 ð. â êðà¿í³ ïëà-
íóºòüñÿ ïîáóäóâàòè áëèçüêî 1000 ñó÷àñ-
íèõ àìáóëàòîð³é. Ïðîäîâæóº ðåàë³çîâó-
âàòèñÿ ïðîåêò ñîö³àëüíî¿ ³íôðàñòðóê-
òóðíî¿ çàáóäîâè «Íîâèé îñâ³òí³é ïðîñò³ð
â ðàìêàõ Íîâî¿ óêðà¿íñüêî¿ øêîëè», â
ðàìêàõ ÿêîãî ïîáóäîâàíî ïîíàä 50 åêñ-
ïåðèìåíòàëüíèõ øê³ë [5]. Âñå öå ñâ³ä-
÷èòü ïðî òå, ùî áóä³âåëüíà ãàëóçü ïîñòó-
ïîâî ñòàº êîíêóðåíòîñïðîìîæíîþ. Íà
ãëîáàëüíîìó ð³âí³ ïðîñòåæóþòüñÿ îðãà-
í³çàö³éí³ òà ô³íàíñîâ³ ïåðåòâîðåííÿ, ùî
âïëèâàþòü íà ¿¿ ðîçâèòîê. Íåçâàæàþ÷è
íà òðèâàþ÷ó òåíäåíö³þ âåðõîâåíñòâà áó-
ä³âåëüíèõ îðãàí³çàö³é öåíòðàëüíèõ ðå-
ã³îí³â òà ì³ñò-ì³ëüéîíåð³â, íà ðåã³îíàëü-
íîìó ð³âí³ ïîñòóïîâî òàêîæ â³äðîäæó-
þòüñÿ ÷è ç’ÿâëÿþòüñÿ ì³ñöåâ³ áóä³âåëüí³
îðãàí³çàö³¿, ñïðîìîæí³ áðàòè ó÷àñòü ó
âèð³øåíí³ ïðîáëåì æèòëîâî¿ çàáóäîâè
ì³ñöåâîãî ð³âíÿ.

Ïðè öüîìó çàáóäîâíèêè âèÿâëÿþòü
³íòåðåñ äî ð³çíîìàí³òíèõ ïðîåêò³â — â³ä
æèòëîâî¿ çàáóäîâè äî ñîö³àëüíî¿ ³íôðà-
ñòðóêòóðè. Àäæå æèòëîâà çàáóäîâà â ñå-
ðåäíüîìó ñòàíîâèòü 20—25% â³ä îáñÿã³â
çàãàëüíîãî áóä³âíèöòâà. Íàòîì³ñòü ðè-
íîê ïî÷àâ ðîñòè íå ëèøå çà ïîêàçíèêàìè
æèòëîâîãî áóä³âíèöòâà, à é çà ïîêàçíè-
êàìè òîðãîâîãî áóä³âíèöòâà, ó âèðîá-
íèöòâ³ òîùî. Óí³êàëüí³ àðõ³òåêòóðí³
ïðîåêòè ðåàë³çóþòüñÿ íå ëèøå â Êèºâ³, à
é ïî âñ³é Óêðà¿í³, íåçâàæàþ÷è íà ñêëàä-
íó ñèòóàö³þ òà â³éíó. Çðîçóì³ëî, ùî ìàñ-
øòàáí³ áóä³âåëüí³ ïðîåêòè º äóæå âàæ-
ëèâèìè äëÿ áàãàòüîõ ï³äïðèºìñòâ áóä³-

âåëüíî¿ ãàëóç³ é äàþòü ðîáîòó òèñÿ÷àì
ëþäåé. Çä³éñíþâàíà â îñòàíí³ ðîêè äåð-
æàâíà ïîë³òèêà ó ñôåð³ ì³ñòîáóäóâàííÿ
ñïðÿìîâàíà íà çì³íó ï³äõîä³â ³ ôîðìàò³â
ó á³ê â³äêðèòîñò³ òà ñïðîùåííÿ áàãàòüîõ
ïðîöåäóð, ó òîìó ÷èñë³ ïîâ’ÿçàíèõ ³ç äî-
çâ³ëüíèìè ïðîöåñàìè. Âïëèâàº öå ³ íà
³íäåêñ êîíêóðåíòîñïðîìîæíîñò³ êðà¿íè
òà ¿¿ ³íâåñòèö³éíó ïðèâàáëèâ³ñòü. Àäæå
áóä³âåëüíà ãàëóçü ñòàº á³ëüø ïðèâàáëè-
âîþ äëÿ ³íîçåìíèõ ³íâåñòîð³â. Òàê, ÿêùî
ó 2016 ðîö³ Óêðà¿íà â ðåéòèíãó Doing
Business ó ðîçä³ë³ «Îòðèìàííÿ äîçâîë³â
íà áóä³âíèöòâî» çíàõîäèëàñÿ íà 140 ì³ñ-
ö³, òî íèí³ ï³äíÿëàñÿ íà 105 ïóíêò³â ³ ïî-
ñ³äàº 5 ì³ñöå ó ñâ³ò³ ç îòðèìàííÿ äîçâîë³â
íà áóä³âíèöòâî. Íà 41 ïóíêò êðà¿íà ï³ä-
íÿëàñÿ ó ðîçä³ë³ «Îïîäàòêóâàííÿ» [5].
Çàçíà÷åí³ ïîêàçíèêè íàïðÿìó âïëèâà-
þòü íà ðîçâèòîê áóä³âåëüíî¿ ãàëóç³.

Áóä³âåëüíà ãàëóçü ³í³ö³þâàëà íà óðÿ-
äîâîìó ð³âí³ ðîçðîáêó çàêîíîïðîåêòó,
ÿêèé ïåðåäáà÷àº ïîðÿä ç ãðîìàäÿíàìè,
ÿê³ ïîòðåáóþòü ïîêðàùåííÿ æèòëîâèõ
óìîâ, âèîêðåìèòè äâ³ îêðåì³ êàòåãîð³¿ —
öå ó÷àñíèêè ÀÒÎ ³ ïåðåñåëåíö³ — é äàòè
¿ì ìîæëèâ³ñòü îòðèìàííÿ äåðæàâíî¿ äî-
ïîìîãè ó ðîçì³ð³ 50% â³ä âàðòîñò³ áó-
ä³âíèöòâà àáî ïðèäáàííÿ òàêîãî æèòëà.
Ïåðåäáà÷àºòüñÿ é òå, ùî ì³ñöåâ³ áþäæå-
òè âèä³ëÿòü êîøòè íà ïðîãðàìè ìîëî-
ä³æíîãî æèòëà. ²íøà ñïðàâà, ùî ö³ âñ³
ïðîãðàìè äóæå îáìåæåí³ ó ô³íàíñîâîìó
â³äíîøåíí³. Êð³ì òîãî, âñå á³ëüøå íàáó-
âàº ïîøèðåííÿ äóìêà ïðî íåîáõ³äí³ñòü
ðîçðîáëåííÿ êîäèô³êîâàíîãî àêòà ó áó-
ä³âåëüí³é ãàëóç³ — ì³ñòîáóä³âíîãî êîäåê-
ñó. Àäæå íèí³ ó ö³é ñôåð³ ³ñíóº ëèøå ïî-
íàä 40 çàêîíîäàâ÷èõ àêò³â, íå ãîâîðÿ÷è
ïðî íàÿâí³ ñòàíäàðòè, ùî çàçíàëè òà ïðî-
äîâæóþòü çàçíàâàòè êàðäèíàëüíèõ çì³í,
à òàêîæ àêòè ì³ñöåâîãî ð³âíÿ.

Ïîðÿä ³ç ðîçâ’ÿçàííÿì ïðîáëåì ðåãó-
ëþâàííÿ ïðîôåñ³éíî¿ áóä³âåëüíî¿ ä³ÿëü-
íîñò³ ìàþòü òàêîæ áóòè çä³éñíåí³ é çå-
ìåëüíà ðåôîðìà, à òàêîæ äîâåäåíà äî
ëàäó ïîäàòêîâà ðåôîðìà. Íîðìè ñïå-
ö³àëüíîãî çàêîíîäàâñòâà ó ñôåð³ áóä³â-
íèöòâà ìàþòü áóòè óçãîäæåí³ ì³æ ñîáîþ,
àäæå íà äàíèé ìîìåíò êîë³ç³¿ ì³æ íèìè
ïðèçâîäÿòü äî âèíèêíåííÿ ÷èñëåííèõ
êîíôë³êò³â ó ïðîöåñ³ ïðàâîçàñòîñóâàííÿ.
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Çàçíà÷åíå âïëèâàº íà ïîÿâó ñîòåíü ñóäî-
âèõ ñïîð³â, ùî ïîäàþòüñÿ äî óêðà¿í-
ñüêèõ ñóä³â. Êð³ì òîãî, òàêà ñèòóàö³ÿ ïî-
ðîäæóº íåãàòèâí³ íàñë³äêè äëÿ çàáóäîâ-
íèê³â, ³íâåñòîð³â, çîêðåìà é ãðîìàäÿí,
ùî ïðèäáàþòü æèòëî, â ÷àñòèí³ âèíèê-
íåííÿ ÷è ñïðàâëÿííÿ ïåâíèõ ïîäàòê³â ÷è
çáîð³â, à òàêîæ, ÿê ó ÷àñòèí³ ïàéîâîãî
âíåñêó, îáîâ’ÿçêîâèõ ïëàòåæ³â, ùî ñòà-
íîâëÿòü ïàéîâó ó÷àñòü.

Ïåâíîþ ì³ðîþ íàìàãàííÿì ðîçâ’ÿçàòè
ì³æãàëóçåâ³ ïðîáëåìè íà ïðàâîâîìó ð³â-
í³ ìîæíà íàçâàòè ðîçðîáëåíèé Êàá³- íå-
òîì Ì³í³ñòð³â Óêðà¿íè (ÊÌÓ) ïðîåêò Çà-
êîíó Óêðà¿íè «Ïðî âíåñåííÿ çì³í äî
äåÿêèõ çàêîíîäàâ÷èõ àêò³â Óêðà¿íè
ùîäî ïîë³ïøåííÿ ³íâåñòèö³éíîãî êë³ìà-
òó â Óêðà¿í³» ¹ 6540, ùî áóâ ïîäàíèé
äî Âåðõîâíî¿ Ðàäè Óêðà¿íè â³ä
06.06.2017 ð. [6]. Ìåòîþ éîãî ïðèéíÿòòÿ
áóëî ïðîãîëîøåíî ïîë³ïøåííÿ ³íâåñòè-
ö³éíîãî êë³ìàòó Óêðà¿íè çà íàïðÿìàìè,
îáðàíèìè âíàñë³äîê êîìïëåêñíî¿ îö³íêè
â³äïîâ³äíîñò³ çàêîíîäàâñòâà Óêðà¿íè
êðàùèì ñâ³òîâèì ïðàêòèêàì, îïèñàíèì
Ãðóïîþ Ñâ³òîâîãî áàíêó ó ìåòîäîëîã³¿
ðåéòèíãó Doing Business. Îäíèì ³ç íà-
ïðÿì³â, î÷³êóâàíèì áóä³âåëüíîþ ãàëóç-
çþ, ìàëî áóòè âäîñêîíàëåííÿ òà ï³äâè-
ùåííÿ åôåêòèâíîñò³ äåðæàâíîãî ðåãóëþ-
âàííÿ ïðîöåäóð áóä³âíèöòâà. Ç ö³ºþ ìå-
òîþ ìàëî â³äáóòèñÿ ñïðîùåííÿ íàäì³ðíî
îáòÿæëèâèõ ïðîöåäóð ó ñôåð³ áóä³âíèöò-
âà; ï³äâèùåííÿ âèìîã äî îñ³á, ÿê³ ðîç-
ðîáëÿþòü ì³ñòîáóä³âíó äîêóìåíòàö³þ,
çä³éñíþþòü àðõ³òåêòóðíå òà ³íæåíåðíî-
áóä³âåëüíå ïðîåêòóâàííÿ, òåõí³÷íèé íà-
ãëÿä, åêñïåðòèçè, îáñòåæåííÿ òà ³íæè-
í³ðèíãîâó ä³ÿëüí³ñòü ó áóä³âíèöòâ³;
çìåíøåííÿ àäì³í³ñòðàòèâíèõ/ðåãóëÿ-
òîðíèõ âèòðàò á³çíåñó ï³ä ÷àñ áóä³âíèö-
òâà îá’ºêò³â; çàêð³ïëåííÿ íà çàêîíîäàâ-
÷îìó ð³âí³ ºäèíîãî ïðîçîðîãî ïîðÿäêó
íàäàííÿ àäì³í³ñòðàòèâíèõ ïîñëóã ç ïðè-
ñâîºííÿ áóä³âåëüíèõ àäðåñ îá’ºêòàì áó-
ä³âíèöòâà òà àäðåñ çàê³í÷åíèì áóä³âíèö-
òâîì îá’ºêòàì.

Îäíå ³ç ñóòòºâèõ ïèòàíü, ùî ìàëî áó-
òè ðîçâ’ÿçàíå öèì çàêîíîïðîåêòîì, ïî-
ëÿãàëî ó âèð³øåíí³ ïðîáëåìè ³ç ïàéîâèì
âíåñêîì. Àäæå, ÿê ñïðàâåäëèâî çàçíà÷à-
ëîñÿ ðîçðîáíèêàìè â³ä Ì³í³ñòåðñòâà åêî-

íîì³÷íîãî ðîçâèòêó ³ òîðã³âë³ Óêðà¿íè
(ÌÅÐÒ), íà äàíèé ÷àñ ïàéîâèé âíåñîê ó
ðîçâèòîê ³íôðàñòðóêòóðè íàñåëåíîãî
ïóíêòó ôàêòè÷íî âèñòóïàº ïîäàòêîì íà
³íâåñòèö³éíó ä³ÿëüí³ñòü, ÿêèé âñòàíîâ-
ëþº ³ñòîòí³ áàð’ºðè äëÿ á³çíåñ-ä³ÿëüíî-
ñò³. Ïðè öüîìó ó ôàõîâèõ ïóáë³êàö³ÿõ
íåîäíîðàçîâî çâåðòàëàñÿ óâàãà íà òå, ùî
ñâ³òîâ³é ïðàêòèö³ ôàêòè÷íî íå ïðèòà-
ìàííà óêðà¿íñüêà ïðàêòèêà âèêîðèñòàí-
íÿ ïàéîâîãî âíåñêó. Ó òèõ âèïàäêàõ, êî-
ëè â³í ïåðåäáà÷àºòüñÿ çàêîíîäàâñòâîì,
â³í íå ñòîñóºòüñÿ áóä³âåëüíèõ ðîá³ò é çà-
ñòîñîâóºòüñÿ ó çíà÷íî íèæ÷èõ ðîçì³ðàõ.
Çà äàíèìè ðåéòèíãó Doing Business, ³ñ-
íóâàííÿ ïàéîâîãî âíåñêó çá³ëüøóº âè-
òðàòè íà àäì³í³ñòðàòèâí³ ïðîöåäóðè ó áó-
ä³âíèöòâ³ â Óêðà¿í³ (çà óìîâè áóä³âíèö-
òâà ïðîìèñëîâîãî îá’ºêòà) ó ñåðåäíüîìó
äî 15,2%. Çà öèì ïîêàçíèêîì ã³ðøå ñè-
òóàö³ÿ â Ãâ³íå¿-Á³ñàó (15,7), Ãà¿ò³ (15,7),
Í³ãåð³¿ (16,1), Çàõ³äíîìó Áåðåç³ òà Ãà-
ç³ (18,6), Áîñí³¿ ³ Ãåðöåãîâèí³ (19,3),
Ç³ìáàáâå (25,2), ²íä³¿ (26), Ìàäàãàñêàð³
(30,8) òà Àôãàí³ñòàí³ (76,6). Òðîõè êðà-
ùå, í³æ â Óêðà¿í³, ðåãóëþâàííÿ ä³º ó Òî-
ãî (14,9), Êàìåðóí³ (14,4), Ëåñîòî (13,5),
×îðíîãîð³¿ (11,9), Ï³âäåííîìó Ñóäà-
í³ (11,2), Ìåêñèö³ (10,2), Áóðóíä³ (10,1)
òà Óãàíä³ (9,6) [5]. Ñë³ä â³äçíà÷èòè, ùî
òàê³ ïîêàçíèêè ùîäî ðåãóëÿòîðíî¿ ïî-
ë³òèêè áóëè íàÿâíèìè íà ïî÷àòêó
2017 ðîêó, íàòîì³ñòü íàïðèê³íö³, ÿê çà-
çíà÷àëîñÿ âèùå, Óêðà¿íà ï³äíÿëàñÿ íà
76 ì³ñöå, ó ïåðøó ÷åðãó çàâäÿêè ñàìå ïî-
ëåãøåííþ äîçâ³ëüíèõ ïðîöåäóð ó áóä³â-
íèöòâ³. Öåé ïîêàçíèê ì³ã áè áóòè ïîêðà-
ùåíèé, ÿêáè, îêð³ì ïîëåãøåííÿ ðåãó-
ëÿòîðíèõ ïðîöåäóð, áóëî âèð³øåíî é ïè-
òàííÿ ùîäî ñòâîðåííÿ ³íâåñòèö³éíî ïðè-
áàâëèâ³øèõ óìîâ, ñêëàäîâîþ ÿêèõ âè-
ñòóïàº ñêàñóâàííÿ ïàéîâîãî âíåñêó ó òî-
ìó âèãëÿä³, â ÿêîìó â³í çàêð³ïëåíèé
÷èííèì çàêîíîäàâñòâîì, à ñàìå Çàêîíîì
Óêðà¿íè «Ïðî «Ïðî ðåãóëþâàííÿ ì³ñòî-
áóä³âíî¿ ä³ÿëüíîñò³» ¹ 3038-VI â³ä
17.02.2011 ð. (ç³ çì³íàìè) [7].

Ïàéîâîìó âíåñêó ïðèñâÿ÷åíî ñò. 40
«Ïàéîâà ó÷àñòü ó ðîçâèòêó ³íôðàñòðóê-
òóðè íàñåëåíîãî ïóíêòó». Íåþ çàêð³ïëå-
íî ïîâíîâàæåííÿ îðãàí³â ì³ñöåâîãî ñà-
ìîâðÿäóâàííÿ â ÷àñòèí³ âñòàíîâëåííÿ
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ïîðÿäêó çàëó÷åííÿ, ðîçðàõóíêó ðîçì³ðó
³ âèêîðèñòàííÿ êîøò³â ïàéîâî¿ ó÷àñò³ ó
ðîçâèòêó ³íôðàñòðóêòóðè íàñåëåíîãî
ïóíêòó. Áóäü-ÿêèé çàìîâíèê, ÿêèé ìàº
íàì³ð ùîäî çàáóäîâè çåìåëüíî¿ ä³ëÿíêè
ó â³äïîâ³äíîìó íàñåëåíîìó ïóíêò³, çî-
áîâ’ÿçàíèé âçÿòè ó÷àñòü ó ñòâîðåíí³ ³
ðîçâèòêó ³íæåíåðíî-òðàíñïîðòíî¿ òà
ñîö³àëüíî¿ ³íôðàñòðóêòóðè íàñåëåíîãî
ïóíêòó. Âèêëþ÷åííÿ ç öüîãî îáîâ’ÿçêó
ïåðåäáà÷åí³ ö³ºþ æ ñòàòòåþ ³ îáóìîâëåí³
çàáóäîâîþ îá’ºêò³â çà ðàõóíîê áþäæåò-
íèõ ðåñóðñ³â, áóä³âíèöòâà îá’ºêò³â ñî-
ö³àëüíî¿ ³íôðàñòðóêòóðè, æèòëîâîãî áó-
ä³âíèöòâà (âèêëþ÷íî â ìåæàõ áóä³â-
íèöòâà áóäèíê³â æèòëîâîãî ôîíäó ñî-
ö³àëüíîãî ïðèçíà÷åííÿ òà äîñòóïíîãî
æèòëà) òà ³íøèõ âèïàäê³â, ÷³òêî âèçíà-
÷åíèõ ÷. 4 ñò. 40 Çàêîíó. Ïàéîâà ó÷àñòü ó
ðîçâèòêó ³íôðàñòðóêòóðè íàñåëåíîãî
ïóíêòó ïîëÿãàº ó ïåðåðàõóâàíí³ çàìîâ-
íèêîì äî ïðèéíÿòòÿ îá’ºêòà áóä³âíèöòâà
â åêñïëóàòàö³þ äî â³äïîâ³äíîãî ì³ñöåâî-
ãî áþäæåòó êîøò³â äëÿ ñòâîðåííÿ ³ ðîç-
âèòêó çàçíà÷åíî¿ ³íôðàñòðóêòóðè.

Ïðè öüîìó, íà â³äì³íó â³ä ïîäàòê³â ÷è
çáîð³â, äëÿ ïàéîâîãî âíåñêó çàêîíîäàâ-
ñòâîì íå âñòàíîâëåíî ñòàâîê, çà ÿêèìè
â³í ìàº ñïðàâëÿòèñÿ. Öå ïèòàííÿ â³ääàíî
íà ðîçñóä îðãàí³â ì³ñöåâîãî ñàìîâðÿäó-
âàííÿ. Îñòàíí³ìè æå âåëè÷èíà ïàéîâî¿
ó÷àñò³ âñòàíîâëþºòüñÿ ç óðàõóâàííÿì çà-
ãàëüíî¿ êîøòîðèñíî¿ âàðòîñò³ áóä³âíèö-
òâà îá’ºêòà. Ïðè öüîìó íå âðàõîâóþòüñÿ
âèòðàòè íà ïðèäáàííÿ òà âèä³ëåííÿ çå-
ìåëüíî¿ ä³ëÿíêè, çâ³ëüíåííÿ áóä³âåëüíî-
ãî ìàéäàí÷èêà â³ä áóä³âåëü, ñïîðóä, ³í-
æåíåðíèõ ìåðåæ òîùî. ßêùî êîøòî-
ðèñíà âàðò³ñòü áóä³âíèöòâà îá’ºêòà íå
âèçíà÷åíà çã³äíî ç áóä³âåëüíèìè íîðìà-
ìè, äåðæàâíèìè ñòàíäàðòàìè ³ ïðàâèëà-
ìè, âîíà âèçíà÷àºòüñÿ íà îñíîâ³ âñòàíîâ-
ëåíèõ îðãàíîì ì³ñöåâîãî ñàìîâðÿäó-
âàííÿ íîðìàòèâ³â äëÿ îäèíèö³ ñòâîðåíî¿
ïîòóæíîñò³. ªäèíå îáìåæåííÿ, ùî ðîç-
ì³ð ïàéîâî¿ ó÷àñò³ íå ìîæå ïåðåâèùóâà-
òè ãðàíè÷íîãî ðîçì³ðó ïàéîâî¿ ó÷àñò³ ó
ðîçâèòêó ³íôðàñòðóêòóðè íàñåëåíîãî
ïóíêòó. Òàêèé ãðàíè÷íèé ðîçì³ð (ç óðà-
õóâàííÿì ³íøèõ ïåðåäáà÷åíèõ çàêîíîì
â³äðàõóâàíü) âèçíà÷åíèé ó ðîçì³ð³ 10%
çàãàëüíî¿ êîøòîðèñíî¿ âàðòîñò³ áóä³â-

íèöòâà îá’ºêòà — äëÿ íåæèòëîâèõ áó-
ä³âåëü òà ñïîðóä ³ 4% — äëÿ æèòëîâèõ
áóäèíê³â [7].

ßê çàçíà÷åíî ó çàêîíîäàâñòâ³, ïàéî-
âèé âíåñîê ìàº ñïðÿìîâóâàòèñÿ íà ðîç-
âèòîê ³íæåíåðíî-òðàíñïîðòíî¿ ³ ñîö³àëü-
íî¿ ³íôðàñòðóêòóðè íàñåëåíèõ ïóíêò³â
òà âíåñê³â äî ö³ëüîâèõ ôîíä³â ì³ñöåâèõ
áþäæåò³â. Íà ïðàêòèö³ æå ïàéîâèé âíå-
ñîê íå ìàº ÷³òêîãî ö³ëüîâîãî õàðàêòåðó
(êîøòè, ñïëà÷åí³ ó ÿêîñò³ âíåñêó, íå îáî-
â’ÿçêîâî éäóòü íà ³íôðàñòðóêòóðó). Êð³ì
òîãî, îïëàòà âàðòîñò³ ïðèºäíàííÿ äî ³í-
æåíåðíèõ ìåðåæ ñïëà÷óºòüñÿ çàìîâíè-
êàìè îêðåìî â³ä ïàéîâîãî âíåñêó. Á³ëü-
øå òîãî, ³ñíóþòü çíà÷í³ ïðîáëåìè ó
àäì³í³ñòðóâàíí³ ïàéîâî¿ ó÷àñò³, ïîâ’ÿçà-
í³ ç³ ñêëàäí³ñòþ ðîçðàõóíêó áàçè äëÿ îá-
ðàõóâàííÿ âíåñêó òà ìîæëèâ³ñòþ çëîâ-
æèâàíü ÿê ï³ä ÷àñ òàêèõ ðîçðàõóíê³â,
òàê ³ ï³ä ÷àñ ìîæëèâèõ â³äñòðî÷åíü òà
ðîçñòðî÷åíü ïëàòåæó. Ñàìå íà öèõ ïðîá-
ëåìíèõ ïèòàííÿõ íàéá³ëüøå íàãîëîøó-
þòü ïðåäñòàâíèêè áóä³âåëüíî¿ ãàëóç³, ùî
âèìóøåí³ éîãî ñïëà÷óâàòè. Ö³ æ íåäî-
ë³êè çãàäóâàëèñÿ é ÌÅÐÒ ÿê ðîçðîáíè-
êîì çàêîíîïðîåêòó ¹ 6540.

Ñë³ä â³äçíà÷èòè, ùî ñòÿãíåííÿ ïàéî-
âîãî âíåñêó ³ç çàáóäîâíèê³â ó ðîçâèòîê
³íôðàñòðóêòóðè íàñåëåíîãî ïóíêòó,
ÿêèé, ÿê çãàäóâàëîñÿ âèùå, ôàêòè÷íî
âèñòóïàº ïîäàòêîì íà ³íâåñòèö³éíó
ä³ÿëüí³ñòü, ñóïåðå÷èòü ïðè öüîìó çà
ñâîºþ ïðàâîâîþ ïðèðîäîþ ïîäàòêàì ³ îáî-
â’ÿçêîâèì ïëàòåæàì. Àäæå Ïîäàòêîâèì
êîäåêñîì Óêðà¿í³ (ÏÊ Óêðà¿íè) ÷³òêî
âèçíà÷åíî ïîíÿòòÿ ïîäàòêó òà çáîðó.
Òàê, ó ñò. 6 âèçíà÷åíî, ùî: ïîäàòêîì º
«îáîâ’ÿçêîâèé, áåçóìîâíèé ïëàò³æ äî
â³äïîâ³äíîãî áþäæåòó, ùî ñïðàâëÿºòüñÿ
ç ïëàòíèê³â ïîäàòêó â³äïîâ³äíî äî öüîãî
Êîäåêñó» (ï. 6.1); çáîðîì (ïëàòîþ, âíåñ-
êîì) º «îáîâ’ÿçêîâèé ïëàò³æ äî â³äïî-
â³äíîãî áþäæåòó, ùî ñïðàâëÿºòüñÿ ç
ïëàòíèê³â çáîð³â, ç óìîâîþ îòðèìàííÿ
íèìè ñïåö³àëüíî¿ âèãîäè, ó òîìó ÷èñë³
âíàñë³äîê â÷èíåííÿ íà êîðèñòü òàêèõ
îñ³á äåðæàâíèìè îðãàíàìè, îðãàíàìè
ì³ñöåâîãî ñàìîâðÿäóâàííÿ, ³íøèìè
óïîâíîâàæåíèìè îðãàíàìè òà îñîáàìè
þðèäè÷íî çíà÷èìèõ ä³é» (ï. 6.2) [8].
Ñòàòòÿìè 9 ³ 10 ÏÊ Óêðà¿íè âèçíà÷åíî
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ïåðåë³ê çàãàëüíîäåðæàâíèõ îáîâ’ÿçêî-
âèõ ïîäàòê³â òà çáîð³â. Ïðè öüîìó â Êî-
äåêñ³ í³äå íå çãàäóºòüñÿ ïîíÿòòÿ òàêîãî
îáîâ’ÿçêîâîãî ïëàòåæó ÿê â³äðàõóâàííÿ,
íå ãîâîðÿ÷è âæå ïðî ïàéîâó ó÷àñòü ÷è
ïàéîâèé âíåñîê. Íàòîì³ñòü ï. 9.4 ñò. 9
ÏÊ Óêðà¿íè çàêð³ïëåíî ³ìïåðàòèâ, ùî
âñòàíîâëåííÿ çàãàëüíîäåðæàâíèõ ïîäàò-
ê³â òà çáîð³â, íå ïåðåäáà÷åíèõ öèì Êî-
äåêñîì, çàáîðîíÿºòüñÿ.

ßê â³äîìî, îáîâ’ÿçêîâîþ óìîâîþ çà-
ïðîâàäæåííÿ ïîäàòêó â Óêðà¿í³ òà âêëþ-
÷åííÿ äî ïîäàòêîâî¿ ñèñòåìè º éîãî çà-
êð³ïëåííÿ ó Ïîäàòêîâîìó êîäåêñ³ Óêðà¿-
íè, ³ç âèçíà÷åííÿì îáîâ’ÿçêîâèõ åëåìåí-
ò³â (çîêðåìà, ïëàòíèê³â ïîäàòêó, îá’ºêòà
òà áàçè îïîäàòêóâàííÿ, ñòàâêè ïîäàòêó
òà ïîðÿäêó éîãî îá÷èñëåííÿ, âèçíà÷åííÿ
ïîäàòêîâîãî ïåð³îäó, ñòðîêó òà ïîðÿäêó
ñïëàòè ïîäàòêó òà ïîäàííÿ çâ³òíîñò³ ïðî
îá÷èñëåííÿ ³ ñïëàòó ïîäàòêó). Îêð³ì
öüîãî ìîæóòü ïåðåäáà÷àòèñÿ ïîäàòêîâ³
ï³ëüãè òà âèçíà÷àòèñÿ ïîðÿäîê ¿õ çàñòî-
ñóâàííÿ. Ïðè öüîìó ÏÊ Óêðà¿íè ì³ñòèòü
³ìïåðàòèâíó íîðìó ïðî òå, ùî «áóäü-ÿê³
ïèòàííÿ ùîäî îïîäàòêóâàííÿ ðåãóëþþ-
òüñÿ öèì Êîäåêñîì ³ íå ìîæóòü âñòàíîâ-
ëþâàòèñÿ àáî çì³íþâàòèñÿ ³íøèìè çàêî-
íàìè Óêðà¿íè, êð³ì çàêîí³â, ùî ì³ñòÿòü
âèêëþ÷íî ïîëîæåííÿ ùîäî âíåñåííÿ
çì³í äî öüîãî Êîäåêñó òà/àáî ïîëîæåííÿ,
ÿê³ âñòàíîâëþþòü â³äïîâ³äàëüí³ñòü çà
ïîðóøåííÿ íîðì ïîäàòêîâîãî çàêîíîäàâ-
ñòâà» (ï. 7.3 ñò. 7 ÏÊ Óêðà¿íè) [8]. Çðî-
çóì³ëî, ùî çàêîí ïðî ì³ñòîáóä³âíó ä³ÿëü-
í³ñòü ïîäàòêîâèì çàêîíîì íå º. Ïðè
òîìó, ùî çàêð³ïëåíà íèì îïëàòà ïàéîâî¿
ó÷àñò³ íîñèòü îáîâ’ÿçêîâèé õàðàêòåð äëÿ
óñ³õ çàáóäîâíèê³â ïî Óêðà¿í³.

Çàóâàæèìî, ùî çàïðîâàäæåííÿ îáî-
â’ÿçêîâîãî ïëàòåæó áåç âêëþ÷åííÿ éîãî
äî ÏÊ Óêðà¿íè, âèçíà÷åííÿ îáîâ’ÿçêî-
âèõ åëåìåíò³â, íàòîì³ñòü âèçíà÷åííÿ
ö³ëüîâîãî ïðèçíà÷åííÿ, ñóïåðå÷èòü êëà-
ñè÷íèì ï³äõîäàì ôîðìóâàííÿ ïîäàòêî-
âîãî çàêîíîäàâñòâà. Çàçíà÷åíèé âèñíî-
âîê ìîæíà çðîáèòè ç àíàë³çó ðîá³ò
². ². Áàá³íà [9], Ä. Î. Ãåòìàíöåâà [10],
Î. À. Ìóçèêè-Ñòåôàí÷óê [11], Ì. Ï. Êó-
÷åðÿâåíêà [12], Î. Ï. Îðëþê [13],
Í. Þ. Ïðèøâè [14]. Íå âäàþ÷èñü ó öèòó-
âàííÿ ðîá³ò çàçíà÷åíèõ âèùå àâòîð³â, ùî

îáóìîâëåíî îáìåæåíèì îáñÿãîì íàóêîâî¿
ïóáë³êàö³¿, çàçíà÷èìî ëèøå, ùî âñ³ âîíè
îäíîñòàéí³ â ðîçóì³íí³ ï³äõîäó, çã³äíî ç
ÿêèì ïîäàòêè òà îáîâ’ÿçêîâ³ ïëàòåæ³ ìî-
æóòü âñòàíîâëþâàòèñÿ âèêëþ÷íî ïîäàò-
êîâèì çàêîíîäàâñòâîì. Çâè÷àéíî, ùî ó
â³ò÷èçíÿí³é ïðàêòèö³ ìîæóòü ïåðåäáà÷à-
òèñÿ ïîëîæåííÿ (ó ïåðøó ÷åðãó, â áþ-
äæåòíîìó çàêîíîäàâñòâ³), çã³äíî ç ÿêèìè
ïåâíà ÷àñòêà íàäõîäæåíü â³ä ïîäàòêó ÷è
çáîðó ñïðÿìîâóºòüñÿ íà ïîêðèòòÿ ïåâíèõ
ö³ëüîâèõ âèòðàò. ßê öå ïðèòàìàííî àê-
öèçíîìó çáîðó, ùî ñïðàâëÿºòüñÿ ç ïàëè-
âà. Îäíàê öå íå ìîæíà ñïðèéìàòè â ÿêîñ-
ò³ àíàëîãó äî ïëàòåæó, ùî º ïðåäìåòîì
öüîãî ðîçãëÿäó, â ÷àñòèí³ ö³ëüîâîãî
ñïðÿìóâàííÿ íàäõîäæåíü â³ä ïàéîâîãî
âíåñêó â³ä çàáóäîâíèê³â äî ö³ëüîâèõ
ôîíä³â ì³ñöåâèõ áþäæåò³â òà ô³íàíñó-
âàííÿ â³äïîâ³äíî¿ ³íôðàñòðóêòóðè íàñå-
ëåíèõ ïóíêò³â.

Îêð³ì òîãî, Çàêîíîì Óêðà¿íè «Ïðî çà-
ïîá³ãàííÿ âïëèâó ñâ³òîâî¿ ô³íàíñîâî¿
êðèçè íà ðîçâèòîê áóä³âåëüíî¿ ãàëóç³ òà
æèòëîâîãî áóä³âíèöòâà» ¹ 800-VI â³ä
25.12.2008 ð., ÿêèì áóëî çàêð³ïëåíî
ïðàâî çàáóäîâíèê³â íà â³äñòðî÷åííÿ
ñïëàòè ïàéîâèõ âíåñê³â íà ðîçâèòîê
³íæåíåðíî-òðàíñïîðòíî¿ ³ ñîö³àëüíî¿ ³í-
ôðàñòðóêòóðè íàñåëåíèõ ïóíêò³â òà
âíåñê³â äî ö³ëüîâèõ ôîíä³â ì³ñöåâèõ
áþäæåò³â, áóëî âèçíà÷åíî, ùî «íàðàõó-
âàííÿ ïåí³ òà çàñòîñóâàííÿ øòðàôíèõ
ñàíêö³é çä³éñíþþòüñÿ â³äïîâ³äíî äî Ïî-
äàòêîâîãî êîäåêñó Óêðà¿íè» [15] (çàóâà-
æèìî, ùî öèòîâàíèé àáç. 6 ÷. 5 ñò. 3 íà-
âîäèòüñÿ ó ðåäàêö³¿ Çàêîíó ¹ 2856-VI
â³ä 23.12.2010 ð.). Òîáòî íîðìè ïîäàòêî-
âîãî çàêîíîäàâñòâà â ÷àñòèí³ çàñòîñóâàí-
íÿ ïîäàòêîâèõ ñàíêö³é ôàêòè÷íî çàñòî-
ñîâóþòüñÿ ùîäî ïëàòåæó, ÿêèé òàêèì
çàêîíîäàâñòâîì íå âèçíà÷åíèé â ÿêîñò³
îáîâ’ÿçêîâîãî ïîäàòêó ÷è çáîðó. Òàêà ñè-
òóàö³ÿ º íåäîïóñòèìîþ ç ïîçèö³é ïîëî-
æåíü òåîð³¿ ïîäàòêîâîãî ïðàâà òà íîðì
Ïîäàòêîâîãî êîäåêñó Óêðà¿íè.

Îòæå, ç ïîçèö³é ô³íàíñîâî-ïðàâîâî¿
òåîð³¿ òà ïîëîæåíü ÷èííîãî ïîäàòêîâîãî
çàêîíîäàâñòâà ñïðàâëÿííÿ ïàéîâîãî
âíåñêó â Óêðà¿í³ ôàêòè÷íî º ïîðóøåí-
íÿì áàçîâèõ ïðèíöèï³â, íà ÿêèõ ñôîðìî-
âàíî Ïîäàòêîâèé êîäåêñ Óêðà¿íè òà ðîç-
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áóäîâóºòüñÿ ïîäàòêîâà ñèñòåìà. Â³äòàê,
íå ãîâîðÿ÷è ïðî åêîíîì³÷íî íåãàòèâí³
íàñë³äêè äëÿ çàáóäîâíèê³â ó çâ’ÿçêó ç³
ñòÿãíåííÿì ïàéîâîãî âíåñêó, éîãî ñïðàâ-
ëÿííÿ ñë³ä ïðèïèíèòè ÿê òàêîãî, ùî ïî-
ðóøóº ÷èííå ïîäàòêîâå çàêîíîäàâñòâî. Ó
äàíîìó ðàç³ íîðìè Ïîäàòêîâîãî êîäåêñó
Óêðà¿íè ìàþòü çàñòîñîâóâàòèñÿ ïðè
ñïðàâëÿíí³ ïîäàòê³â òà çáîð³â ÿê ñïå-
ö³àëüíå çàêîíîäàâñòâî, ùî ìàº ïð³îðèòåò
íàä áóäü-ÿêèì ³íøèì çàêîíîäàâñòâîì.

Çàóâàæèìî, ùî ó ïðîöåñ³ îáãîâîðåííÿ
çàêîíîïðîåêòó ¹ 6540 ïðîô³ëüíèé Êî-
ì³òåò ç ïèòàíü åêîíîì³÷íî¿ ïîë³òèêè
Âåðõîâíî¿ Ðàäè Óêðà¿íè òà åêñïåðòè âè-
ñëîâèëè äåÿê³ çàóâàæåííÿ äî çàêîíîïðî-
åêòó, òîìó ÌÅÐÒ äîîïðàöþâàëî éîãî, à
ÊÌÓ óõâàëèâ â³äïîâ³äí³ çì³íè. ßê ðå-
çóëüòàò çàêîíîïðîåêò ¹ 6540 áóëî â³ä-
êëèêàíî, íàòîì³ñòü áóëî çàðåºñòðîâàíî
óðÿäîâèé çàêîíîïðîåêò ¹ 8124 ïðî âíå-
ñåííÿ çì³í äî äåÿêèõ çàêîíîäàâ÷èõ àêò³â
Óêðà¿íè ùîäî ñòèìóëþâàííÿ ³íâåñòèö³é-
íî¿ ä³ÿëüíîñò³ â Óêðà¿í³ [16]. Ïðè öüîìó
íîðìè ñòîñîâíî áóä³âåëüíî¿ ãàëóç³, çî-
êðåìà ó ÷àñòèí³ ïàéîâîãî âíåñêó, çàëè-
øèëèñÿ ó ïîïåðåäí³é ðåäàêö³¿.

Çà ðåçóëüòàòàìè ðîçãëÿäó 3 êâ³òíÿ
2018 ð. Êîì³òåò ïðèéíÿâ ð³øåííÿ ðåêî-
ìåíäóâàòè Âåðõîâí³é Ðàä³ Óêðà¿íè ïðî-
åêò Çàêîíó Óêðà¿íè ïðî âíåñåííÿ çì³í äî
äåÿêèõ çàêîíîäàâ÷èõ àêò³â Óêðà¿íè ùî-
äî ñòèìóëþâàííÿ ³íâåñòèö³éíî¿ ä³ÿëüíî-
ñò³ â Óêðà¿í³, ðåºñòð. ¹ 8124 â³ä
15.03.2018 ð., âíåñåíèé ÊÌÓ, ïðèéíÿòè
ó ïåðøîìó ÷èòàíí³ çà îñíîâó. Ââàæàºìî,
ùî ïðèéíÿòòÿ äàíîãî çàêîíîïðîåêòó ñë³ä
ðîçãëÿäàòè íå ëèøå ÿê àêò, ùî ñòèìóëþ-
âàòèìå ³íâåñòèö³éíó ä³ÿëüí³ñòü â Óêðà¿-
í³, à é ÿê ä³þ, ùî íàïðÿìó âïëèíå íà
ðîçâèòîê áóä³âåëüíî¿ ãàëóç³ Óêðà¿íè òà
ïðèïèíèòü ïîðóøåííÿ ïîäàòêîâîãî çàêî-
íîäàâñòâà.

Âèñíîâêè

Çä³éñíþâàíà â îñòàíí³ ðîêè äåðæàâíà
ïîë³òèêà ó ñôåð³ ì³ñòîáóäóâàííÿ ñïðÿìî-
âàíà íà çì³íó ï³äõîä³â ³ ôîðìàò³â ó á³ê
â³äêðèòîñò³ òà ñïðîùåííÿ áàãàòüîõ ïðî-
öåäóð, ó òîìó ÷èñë³ ïîâ’ÿçàíèõ ç äîçâ³ëü-
íèìè ïðîöåñàìè. Âïëèâàº öå ³ íà ³íäåêñ
êîíêóðåíòîñïðîìîæíîñò³ êðà¿íè òà ¿¿ ³í-

âåñòèö³éíó ïðèâàáëèâ³ñòü. Öå ñïðèÿº òî-
ìó, ùî áóä³âåëüíà ãàëóçü äåìîíñòðóº
ñò³éêó òåíäåíö³þ äî çðîñòàííÿ. Âîäíî÷àñ
â Óêðà¿í³ çàëèøàþòüñÿ ÷èñëåíí³ ïðîáëå-
ìè, ó òîìó ÷èñë³ é ïðàâîâîãî õàðàêòåðó,
ùî âèìàãàþòü ÿêîìîãà øâèäøîãî ðîç-
â’ÿçàííÿ. Çîêðåìà, äîö³ëüíèì º ðîçðîáêà
ì³ñòîáóä³âíîãî êîäåêñó, ÿêèé áè îá’ºä-
íàâ ðîçð³çíåíå çàêîíîäàâñòâî ó ñôåð³ áó-
ä³âåëüíî¿ ä³ÿëüíîñò³. Ïîðÿä ³ç ðîçâ’ÿçàí-
íÿì ïðîáëåì ðåãóëþâàííÿ ïðîôåñ³éíî¿
áóä³âåëüíî¿ ä³ÿëüíîñò³ ìàþòü òàêîæ áóòè
çä³éñíåí³ é çåìåëüíà ðåôîðìà, à òàêîæ
äîâåäåíà äî ëàäó ïîäàòêîâà ðåôîðìà.
Íîðìè ñïåö³àëüíîãî çàêîíîäàâñòâà ó
ñôåð³ áóä³âíèöòâà âèìàãàþòü óçãîäæåí-
íÿ ì³æ ñîáîþ, àäæå íà äàíèé ìîìåíò êî-
ë³ç³¿ ì³æ íèìè ïðèçâîäÿòü äî âèíèêíåí-
íÿ ÷èñëåííèõ êîíôë³êò³â ó ïðîöåñ³
ïðàâîçàñòîñóâàííÿ.

Ïðàêòè÷íèé äîñâ³ä ä³ÿëüíîñò³ ó áóä³-
âåëüí³é ãàëóç³, àíàë³ç ïîëîæåíü ÷èííîãî
ïîäàòêîâîãî çàêîíîäàâñòâà òà çàêîíîäàâ-
ñòâà ó ñôåð³ áóä³âåëüíî¿ ä³ÿëüíîñò³, à òà-
êîæ ïîëîæåííÿ ô³íàíñîâî-ïðàâîâî¿ íà-
óêè äàþòü ï³äñòàâè çðîáèòè âèñíîâîê
ïðî íåâ³äïîâ³äí³ñòü íîðì ó ÷àñòèí³
ñïðàâëÿííÿ ïàéîâîãî âíåñêó ÷èííîìó
Ïîäàòêîâîìó êîäåêñó Óêðà¿íè òà ïðèí-
öèïàì ïîáóäîâè ïîäàòêîâî¿ ñèñòåìè. Ïà-
éîâèé âíåñîê, ÿêèé çàðàç ñïðàâëÿºòüñÿ
çà ð³øåííÿì îðãàí³â ì³ñöåâîãî ñàìîâðÿ-
äóâàííÿ é ñïðÿìîâóºòüñÿ íà ðîçâèòîê
³íæåíåðíî-òðàíñïîðòíî¿ ³ ñîö³àëüíî¿ ³í-
ôðàñòðóêòóðè íàñåëåíèõ ïóíêò³â òà
âíåñê³â äî ö³ëüîâèõ ôîíä³â ì³ñöåâèõ
áþäæåò³â, âèñòóïàº, ïî ñóò³, ïîäàòêîì íà
³íâåñòèö³éíó ä³ÿëüí³ñòü, ÿêèé âñòàíîâ-
ëþº ³ñòîòí³ áàð’ºðè äëÿ á³çíåñ-ä³ÿëüíî-
ñò³, çá³ëüøóº âèòðàòè íà àäì³í³ñòðàòèâí³
ïðîöåäóðè ó áóä³âíèöòâ³. Öå, ó ñâîþ ÷åð-
ãó, ïîã³ðøóº ìîæëèâ³ñòü Óêðà¿í³ áóòè
³íâåñòèö³éíî ïðèâàáëèâîþ ó ö³é ãàëóç³
òà ï³äíÿòèñÿ ùå âèùå ó ïîêàçíèêàõ ðåé-
òèíãó Doing Business. Ñïðàâëÿííÿ ïàéî-
âîãî âíåñêó ó òîìó âèãëÿä³, â ÿêîìó â³í
çàêð³ïëåíèé ñïåö³àëüíèì çàêîíîäàâ-
ñòâîì ó ñôåð³ ì³ñòîáóäóâàííÿ (à íå ïî-
äàòêîâèì!), íå â³äïîâ³äàº ñâ³òîâ³é ïðàê-
òèö³, äå â³í íå ñòîñóºòüñÿ áóä³âåëüíèõ
ðîá³ò é çàñòîñîâóºòüñÿ ó çíà÷íî íèæ÷èõ
ðîçì³ðàõ. Çàñòîñóâàííÿ çàõîä³â þðèäè÷-
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íî¿ â³äïîâ³äàëüíîñò³, çàêð³ïëåíèõ ïîäàò-
êîâèì çàêîíîäàâñòâîì, ùîäî â³äðàõóâàí-
íÿ ÷è ïëàòè, ÿêèìè çàÿâëåíèé ïàéîâèé
âíåñîê, ùî íå çãàäóºòüñÿ ó Ïîäàòêîâîìó
êîäåêñ³ Óêðà¿íè, º ïðÿìèì ïîðóøåííÿì
ïðèïèñ³â îñòàííüîãî.

Â³äïîâ³äíî, â ÷àñòèí³ áóä³âåëüíî¿
ä³ÿëüíîñò³, çîêðåìà ùîäî ñêàñóâàííÿ ïà-
éîâîãî âíåñêó, çàñëóãîâóº íà îäíîçíà÷íó
ï³äòðèìêó ïðîåêò Çàêîíó Óêðà¿íè ïðî
âíåñåííÿ çì³í äî äåÿêèõ çàêîíîäàâ÷èõ

àêò³â Óêðà¿íè ùîäî ñòèìóëþâàííÿ ³íâåñ-
òèö³éíî¿ ä³ÿëüíîñò³ â Óêðà¿í³ ¹ 8124 â³ä
15.03.2018 ð., âíåñåíèé Êàá³íåòîì
Ì³í³ñòð³â Óêðà¿íè òà ï³äòðèìàíèé ïðî-
ô³ëüíèì ïàðëàìåíòñüêèì êîì³òåòîì.
Éîãî ïðèéíÿòòÿ ñë³ä ðîçãëÿäàòè íå ëèøå
ÿê àêò, ùî ñòèìóëþâàòèìå ³íâåñòèö³éíó
ä³ÿëüí³ñòü â Óêðà¿í³, à é ÿê ä³þ, ùî íà-
ïðÿìó âïëèíå íà ðîçâèòîê áóä³âåëüíî¿
ãàëóç³ Óêðà¿íè òà ïðèïèíèòü ïîðóøåííÿ
ïîäàòêîâîãî çàêîíîäàâñòâà.
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íèõ «Çàêîíîäàâñòâî Óêðà¿íè» / ÂÐ Óêðà¿íè. URL: http://zakon5.rada.gov.ua/laws/show/
800-17 (äàòà çâåðíåííÿ 28.04.2018).

103

5–6/2018

ÃÎÑÏÎÄÀÐÑÜÊÅ ÏÐÀÂÎ



16. Ïðîåêò Çàêîíó ïðî âíåñåííÿ çì³í äî äåÿêèõ çàêîíîäàâ÷èõ àêò³â Óêðà¿íè ùîäî ñòèìó-
ëþâàííÿ ³íâåñòèö³éíî¿ ä³ÿëüíîñò³ â Óêðà¿í³ ¹ 8124 â³ä 15.03.2018 ð., ïîäàíèé Êàá³íåòîì
Ì³í³ñòð³â Óêðà¿íè. URL: http://w1.c1.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=63627 (äàòà
çâåðíåííÿ 28.04.2018).

Êóøíèð È. Ì. Óñîâåðøåíñòâîâàíèå õîçÿéñòâåííîãî çàêîíîäàòåëüñòâà Óêðàèíû â
ñôåðå ñòðîèòåëüíîé äåÿòåëüíîñòè (íà ïðèìåðå îòìåíû ïàåâîãî âçíîñà).
Â ñòàòüå ïðåäëàãàåòñÿ êîìïëåêñíîå èññëåäîâàíèå íàïðàâëåíèé ñîâåðøåíñòâîâàíèÿ äåé-
ñòâóþùåãî çàêîíîäàòåëüñòâà Óêðàèíû â ñôåðå ñòðîèòåëüíîé äåÿòåëüíîñòè â ÷àñòè îò-
ìåíû ïàåâîãî âçíîñà â åãî ñóùåñòâóþùåì âèäå. Ïîä÷åðêèâàþòñÿ íàáëþäàþùèåñÿ â ïî-
ñëåäíèå ãîäû òåíäåíöèè ðîñòà ñòðîèòåëüñòâà â Óêðàèíå. Ïîëîæèòåëüíî îöåíèâàåòñÿ
ãîñóäàðñòâåííàÿ ïîëèòèêà â ñôåðå ãðàäîñòðîèòåëüñòâà, îñóùåñòâëÿåìàÿ â ïîñëåäíèå
ãîäû, íàïðàâëåííàÿ íà óïðîùåíèå ðàçðåøèòåëüíûõ ïðîöåññîâ è ïðîöåäóð. Äàííàÿ ïîëè-
òèêà ïîëîæèòåëüíî âëèÿåò íà èíäåêñ êîíêóðåíòîñïîñîáíîñòè ñòðàíû è åå èíâåñòèöè-
îííóþ ïðèâëåêàòåëüíîñòü. Àíàëèç äåéñòâóþùåãî íàëîãîâîãî çàêîíîäàòåëüñòâà, òåîðèè
íàëîãîâîãî ïðàâà, ìèðîâàÿ ïðàêòèêà äàþò îñíîâàíèÿ ñäåëàòü âûâîä î íåñîîòâåòñòâèè
íîðì çàêîíîäàòåëüñòâà î ãðàäîñòðîèòåëüíîé äåÿòåëüíîñòè â ÷àñòè âçèìàíèÿ ïàåâîãî
âçíîñà äåéñòâóþùåìó Íàëîãîâîìó êîäåêñó Óêðàèíû è ïðèíöèïàì ïîñòðîåíèÿ íàëîãîâîé
ñèñòåìû. Ïàåâîé âçíîñ âûñòóïàåò, ïî ñóòè, íàëîãîì íà èíâåñòèöèîííóþ äåÿòåëüíîñòü,
óñòàíàâëèâàåò ñóùåñòâåííûå áàðüåðû äëÿ áèçíåñ-äåÿòåëüíîñòè, óâåëè÷èâàåò ðàñõîäû
íà àäìèíèñòðàòèâíûå ïðîöåäóðû â ñòðîèòåëüñòâå. Ýòî óõóäøàåò ýêîíîìè÷åñêîå ïîëî-
æåíèå çàñòðîéùèêîâ è èííîâàöèîííóþ ïðèâëåêàòåëüíîñòü íàöèîíàëüíîé ñòðîèòåëüíîé
îòðàñëè â ãëàçàõ èíâåñòîðîâ. Äåëàåòñÿ îáîáùàþùèé âûâîä, ÷òî âçèìàíèå ïàåâîãî âçíîñà
â òîì âèäå, â êîòîðîì îí îïðåäåëåí â äåéñòâóþùåì çàêîíîäàòåëüñòâå, òðåáóåò îòìåíû.
Êëþ÷åâûå ñëîâà: ñòðîèòåëüíàÿ îòðàñëü, èíâåñòèöèîííàÿ äåÿòåëüíîñòü, îáÿçàòåëüíûé
ñáîð, ïàåâîé âçíîñ, íàëîã, íàëîãîâîå çàêîíîäàòåëüñòâî.

Kushnir ². Ì. Improvement of economic legislation of Ukraine in the field of construction
activities (for example, the cancellation of share premium).
The article offers a comprehensive study of ways of improving the current legislation of
Ukraine in the field of construction activities in the abolition of the contribution in its present
form. It is noted the existing trend of construction growth in Ukraine, observed in recent years.
Positively evaluated the state policy in the field of urban development, implemented in recent
years aimed at the simplification of licensing processes and procedures. This policy has a
positive effect on the competitiveness index of the country and its investment attractiveness.
The analysis of the current tax laws, theory, tax law, international practice gives grounds to
conclude that the discrepancy of the legislation on town-planning activity in relation to the
levying of a contribution to the existing Tax code of Ukraine and the principles of the tax
system. Share of contribution, which is now charged by the decision of the local authorities and
sent to the development of engineering-transport and social infrastructure of settlements and
contributions to the trust funds of local budgets, acts, in effect, a tax on investment activity,
which sets up significant barriers for business activities, increases the cost of administrative
procedures in construction. This, in turn, degrades the opportunity for Ukraine to be an
attractive investment in this sector and to rise even higher in the indicators of Doing Business
rating. The levying of a contribution in the form in which it is fixed by special legislation in the
field of urban development, does not correspond to world practice, where it does not apply to
construction works and is used in much smaller amounts. The application of measures of legal
responsibility, enshrined in tax law, in relation to the deduction or payment, which declared
the share of contribution that is not mentioned in the Tax code of Ukraine, is a direct violation
of the requirements of the latter.
Key words: construction industry, investment, mandatory fee, share contribution, tax, tax
law.
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². Ì. Á³ãóíåöü,
àñï³ðàíòêà Íàö³îíàëüíî¿ àêàäåì³¿ ÌÂÑ Óêðà¿íè

ÓÄÊ 347.93

РОЛЬ ЗАХИСНИКА
У СПЕЦІАЛЬНОМУ ДОСУДОВОМУ РОЗСЛІДУВАННІ

Â äàí³é ñòàòò³ âèñâ³òëþþòüñÿ ïðîáëåìí³ ïèòàííÿ ïîâ’ÿçàíí³ ³ç ïðàêòè÷íîþ ñòîðî-

íîþ ðåàë³çàö³¿ ïîâíîâàæåíü çàõèñíèêà ï³ä ÷àñ çä³éñíåííÿ ñïåö³àëüíîãî äîñóäîâîãî ðîç-

ñë³äóâàííÿ. Ïðîáëåìàòèêà, ÿêà âèñâ³òëþºòüñÿ ïîâ’ÿçàíà, â ïåðøó ÷åðãó, ³ç òèìè çì³-

íàìè òà ïðîöåñàìè, ÿê³ â³äáóâàþòüñÿ ñüîãîäí³ ó â³ò÷èçíÿíèõ ïðàâîîõîðîíí³é òà ñóäîâ³é

ñèñòåìàõ.

Çàêîí Óêðà¿íè «Ïðî âíåñåííÿ çì³í äî Êðèì³íàëüíîãî òà Êðèì³íàëüíîãî ïðîöåñóàëüíîãî

êîäåêñ³â Óêðà¿íè ùîäî íåâ³äâîðîòíîñò³ ïîêàðàííÿ çà îêðåì³ çëî÷èíè ïðîòè îñíîâ íà-

ö³îíàëüíî¿ áåçïåêè, ãðîìàäñüêî¿ áåçïåêè òà êîðóïö³éí³ çëî÷èíè» â³ä 7 æîâòíÿ 2014 ð.

¹ 1689-VII äàâ ïî÷àòîê ³íñòèòóòó ñïåö³àëüíîãî äîñóäîâîãî ðîçñë³äóâàííÿ êðèì³íàëü-

íèõ ïðàâîïîðóøåíü â Óêðà¿í³, ÿêèé ðåãëàìåíòîâàíî ãëàâîþ 241 Êðèì³íàëüíîãî ïðîöåñó-

àëüíîãî êîäåêñó Óêðà¿íè.

Ç óðàõóâàííÿì òîãî, ùî ³íñòèòóò ñïåö³àëüíîãî äîñóäîâîãî ðîçñë³äóâàííÿ, àáî ÿê éîãî

íàçèâàþòü «çàî÷íå ðîçñë³äóâàííÿ», º äîñòàòíüî íîâèì ó ñèñòåì³ â³ò÷èçíÿíîãî êðèì³-

íàëüíîãî ïðîöåñóàëüíîãî çàêîíîäàâñòâà ³ ïðàâîçàñòîñîâíî¿ ïðàêòèêè, òî ñòàòòÿ ïðè-

ñâÿ÷åíà âèâ÷åííþ ï³äñòàâ çä³éñíåííÿ ñïåö³àëüíîãî êðèì³íàëüíîãî ïðîâàäæåííÿ â êðè-

ì³íàëüíîìó ïðîöåñ³ Óêðà¿íè, ç ïîçèö³¿ ðåàë³çàö³¿ ïîâíîâàæåíü çàõèñòó. Ó ñòàòò³ ïðîâå-

äåíî àíàë³ç îêðåìèõ íàóêîâî-òåîðåòè÷íèõ íàïðàöþâàíü ñó÷àñíî¿ þðèäè÷íî¿ íàóêè â

äîñë³äæåíí³ êðèì³íàëüíîãî ïðîâàäæåííÿ çà â³äñóòíîñò³ ï³äîçðþâàíîãî (îáâèíóâà÷åíî-

ãî), âèçíà÷åíî ïðèðîäó òà ñóòí³ñòü òàêîãî ïðîâàäæåííÿ, íàâåäåíî ïðèêëàäè óêðà¿í-

ñüêî¿ òà ºâðîïåéñüêî¿ ñóäîâî¿ ïðàêòèêè, ùî ïîâ’ÿçàí³ ³ç çä³éñíåííÿì ñïåö³àëüíîãî äîñó-

äîâîãî ðîçñë³äóâàííÿ çà â³äñóòíîñò³ ï³äîçðþâàíîãî (îáâèíóâà÷åíîãî).

Ìåòîþ äàíî¿ ñòàòò³ º íàóêîâî-òåîðåòè÷íèé ³ ïðàêòè÷íèé àíàë³ç îêðåìèõ àñïåêò³â

çä³éñíåííÿ ñïåö³àëüíîãî äîñóäîâîãî ðîçñë³äóâàííÿ òà ðîë³ àäâîêàòà-çàõèñíèêà ó öüîìó

ïðîöåñ³, âèÿâëåííÿ ïðîáëåìíèõ ïèòàíü ó ïðàâîâîìó ðåãóëþâàíí³ òà íàäàííÿ ïðîïîçèö³é

äëÿ ¿õ âèð³øåííÿ.

Êëþ÷îâ³ ñëîâà: äîñóäîâå ðîçñë³äóâàííÿ, ñïåö³àëüíå äîñóäîâå ðîçñë³äóâàííÿ, ïðàâî íà

ïðîôåñ³éíó ïðàâíè÷ó äîïîìîãó, ïðàâî íà çàõèñò.

Àêòóàëüí³ñòü òåìè äîñë³äæóâàíî¿ òå-
ìè íàñàìïåðåä çóìîâëåíà íàñòóïíèì.
Àíàë³ç íèçêè óõâàë ñë³ä÷èõ ñóää³â (ñó-

ä³â), ÿê³ ì³ñòÿòüñÿ â ªäèíîìó äåðæàâíî-
ìó ðåºñòð³ ñóäîâèõ ð³øåíü (äàë³ —
ªÄÐÑÐ) ³ ñòîñóþòüñÿ çàäîâîëåííÿ/íåçà-
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äîâîëåííÿ êëîïîòàíü ñë³ä÷èõ, ïðîêóðî-
ð³â ïðî íàäàííÿ äîçâîëó íà çä³éñíåííÿ
ñïåö³àëüíîãî äîñóäîâîãî ðîçñë³äóâàí-
íÿ, — ïîêàçàâ, ùî ïðàêòèêà ³ ñóäîâà ñòà-
òèñòèêà º âêðàé íåãàòèâíèìè äëÿ ñòîðî-
íè çàõèñòó. Ïðè÷èíîþ öüîìó º áàãàòî
ôàêòîð³â. Îäíàê, íà íàø ïîãëÿä, íàé-
á³ëüø ïðîáëåìàòè÷íèì º òîé ôàêò, ùî
ð³âí³ñòü ïåðåä çàêîíîì ³ ñóäîì [1, ñ. 8],
ÿêà âèñòóïàº îäí³ºþ ³ç çàñàä êðèì³íàëü-
íîãî ïðîâàäæåííÿ, — íà ïðàêòèö³ äóæå
÷àñòî ïîðóøóºòüñÿ.

Äîñë³äæåííÿ ïîðóøåíî¿ òåìàòèêè äî-
ðå÷íî ðîçïî÷àòè ç âèçíà÷åííÿ ïîíÿòòÿ
«äîñóäîâå ðîçñë³äóâàííÿ» òà ç íîðìàòèâ-
íî-ïðàâîâîãî ðåãóëþâàííÿ ñïåö³àëüíîãî
äîñóäîâîãî ðîçñë³äóâàííÿ.

Íà äóìêó Ò. Áàá÷èíñüêî¿, ñüîãîäí³ íà
ïðàêòèö³ ñïîñòåð³ãàºòüñÿ ÷èìàëî ïðîá-
ëåì ùîäî ðåàë³çàö³¿ ïðàâà íà çàõèñò ó
êðèì³íàëüíîìó ïðîâàäæåíí³, ³ íå º âè-
íÿòêîì ñòàä³ÿ äîñóäîâîãî ðîçñë³äóâàííÿ,
îñê³ëüêè âêàçàíà ñòàä³ÿ º ïî÷àòêîì
áóäü-ÿêîãî êðèì³íàëüíîãî ïðîâàäæåííÿ,
íà ÿê³é áåçïîñåðåäíüî âèð³øóºòüñÿ ïè-
òàííÿ ïðîäîâæåííÿ ÷è ïðèïèíåííÿ ïî-
äàëüøîãî ðîçãëÿäó ñïðàâè ïî ñóò³ [2,
ñ. 166].

Ï³äòðèìóþ÷è äóìêó Ì. À. Ïîãîðåöü-
êîãî, çâåðòàºìî óâàãó íà òå, ùî óñï³ø-
í³ñòü ðîçêðèòòÿ, ðîçñë³äóâàííÿ òà ñóäî-
âîãî ðîçãëÿäó áóäü-ÿêîãî êðèì³íàëüíîãî
ïðàâîïîðóøåííÿ áàãàòî â ÷îìó çàëåæèòü
â³ä ïðàâèëüíîãî ïðîôåñ³éíîãî ïðîöåñó-
àëüíîãî îôîðìëåííÿ éîãî ïî÷àòêîâîãî
åòàïó, à òàêîæ âèêîíàííÿ çàâäàíü êðè-
ì³íàëüíîãî ïðîâàäæåííÿ, ÿê³ âëàñòèâ³
öüîìó åòàïó [3, ñ. 93—101].

Â³äïîâ³äíî äî ï. 5 ÷. 1 ñò. 3 ÊÏÊ Óê-
ðà¿íè äîñóäîâå ðîçñë³äóâàííÿ — öå ñòà-
ä³ÿ êðèì³íàëüíîãî ïðîâàäæåííÿ, ÿêà ïî-
÷èíàºòüñÿ ç ìîìåíòó âíåñåííÿ â³äî-
ìîñòåé ïðî êðèì³íàëüíå ïðàâîïîðóøåí-
íÿ äî ªäèíîãî ðåºñòðó äîñóäîâèõ ðîç-
ñë³äóâàíü ³ çàê³í÷óºòüñÿ çàêðèòòÿì êðè-
ì³íàëüíîãî ïðîâàäæåííÿ àáî íàïðàâ-
ëåííÿì äî ñóäó îáâèíóâàëüíîãî àêòà,
êëîïîòàííÿ ïðî çàñòîñóâàííÿ ïðèìóñî-
âèõ çàõîä³â ìåäè÷íîãî àáî âèõîâíîãî õà-
ðàêòåðó, êëîïîòàííÿ ïðî çâ³ëüíåííÿ îñî-
áè â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ [1,
ñ. 5].

Ç âèêëàäåíîãî âèùå âáà÷àºòüñÿ, ùî ³
àâòîðè-íàóêîâö³ ³ çàêîíîäàâåöü º îäíî-
ñòàéíèìè ó âèçíà÷åí³ äîñóäîâîãî ðîç-
ñë³äóâàííÿ ÿê ïî÷àòêîâî¿ ñòàä³¿ áóäü-
ÿêîãî êðèì³íàëüíîãî ïðîâàäæåííÿ, ÿêî-
ìó âëàñòèâ³ ðÿä óìîâ (îáñòàâèí), ùî îáî-
â’ÿçêîâî ìàþòü â³äáóòèñÿ ³ ïîâèíí³ áóòè
çàô³êñîâàí³ òà â³äîáðàæåí³ â³äïîâ³äíî äî
÷³òêî¿ íîðìàòèâíî-ïðàâîâî¿ ðåãëàìåíòà-
ö³¿.

Ïðîäîâæóþ÷è âèâ÷åííÿ äàíîãî ïè-
òàííÿ, ïîòð³áíî â³äçíà÷èòè, ùî Çàêîíîì
Óêðà¿íè «Ïðî âíåñåííÿ çì³í äî Êðè-
ì³íàëüíîãî òà Êðèì³íàëüíîãî ïðîöåñó-
àëüíîãî êîäåêñ³â Óêðà¿íè ùîäî íåâ³äâî-
ðîòíîñò³ ïîêàðàííÿ çà îêðåì³ çëî÷èíè
ïðîòè îñíîâ íàö³îíàëüíî¿ áåçïåêè, ãðî-
ìàäñüêî¿ áåçïåêè òà êîðóïö³éí³ çëî÷è-
íè» ¹ 1689-VII â³ä 07.10.2014 ð. ÊÏÊ
Óêðà¿íè áóâ äîïîâíåíèé íîâîþ Ãëà-
âîþ 241 «Îñîáëèâîñò³ ñïåö³àëüíîãî äîñó-
äîâîãî ðîçñë³äóâàííÿ êðèì³íàëüíèõ ïðà-
âîïîðóøåíü» [4].

Îêð³ì çàçíà÷åíîãî, âêàçàíèé âèùå Çà-
êîí âí³ñ äåÿê³ çì³íè ³ äîïîâíåííÿ ³ äî ³í-
øèõ ñòàòåé ÊÏÊ Óêðà¿íè. ×àñòèíîþ 5
ñò. 139 ÊÏÊ Óêðà¿íè ïåðåäáà÷åíî òàêîæ
Ïîëîæåííÿ ïðî çä³éñíåííÿ ñïåö³àëüíîãî
äîñóäîâîãî ðîçñë³äóâàííÿ, â³äïîâ³äíî äî
ÿêîãî óõèëåííÿ â³ä ÿâêè íà âèêëèê ñë³ä-
÷îãî, ïðîêóðîðà ÷è ñóäîâèé âèêëèê ñë³ä-
÷îãî ñóää³, ñóäó (íåïðèáóòòÿ íà âèêëèê
áåç ïîâàæíî¿ ïðè÷èíè á³ëüø ÿê äâà ðàçè)
ï³äîçðþâàíèì, îáâèíóâà÷åíèì òà îãîëî-
øåííÿ éîãî ó ì³æäåðæàâíèé òà/àáî ì³æ-
íàðîäíèé ðîçøóê, º ï³äñòàâîþ äëÿ çä³éñ-
íåííÿ ñïåö³àëüíîãî äîñóäîâîãî ðîçñë³-
äóâàííÿ ÷è ñïåö³àëüíîãî ñóäîâîãî ïðîâà-
äæåííÿ [1, ñ. 87].

Òàêîæ áóëî çðîáëåíî äîïîâíåííÿ ÷. 2
ñò. 52 ÊÏÊ Óêðà¿íè. Â³äïîâ³äíî äî âíå-
ñåíèõ çì³í îáîâ’ÿçêîâà ó÷àñòü çàõèñíèêà
çàáåçïå÷óºòüñÿ ó êðèì³íàëüíîìó ïðîâà-
äæåíí³ ùîäî îñ³á, ñòîñîâíî ÿêèõ çä³é-
ñíþºòüñÿ ñïåö³àëüíå äîñóäîâå ðîçñë³äó-
âàííÿ àáî ñïåö³àëüíå ñóäîâå ïðîâàäæåí-
íÿ, — ç ìîìåíòó ïðèéíÿòòÿ â³äïîâ³äíîãî
ïðîöåñóàëüíîãî ð³øåííÿ (ï. 8 ÷. 2 ñò. 52)
[1, ñ. 38]. Çðîáèâøè òàêå äîïîâíåííÿ äî
íîðìè êðèì³íàëüíîãî ïðîöåñóàëüíîãî
çàêîíó, ÿêà âèçíà÷àº âèïàäêè, ïðè íà-
ñòàíí³ ÿêèõ ó êðèì³íàëüíîìó ïðîâàä-
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æåíí³ ó÷àñòü çàõèñíèêà º îáîâ’ÿçêîâîþ,
— çàêîíîäàâåöü çàêð³ïèâ äîäàòêîâó ãà-
ðàíò³þ ïðàâà îñîáè íà çàõèñò ³ íà ïðîôå-
ñ³éíó ïðàâíè÷ó äîïîìîãó. Îñòàííº âèç-
íà÷åíå ó ñò. 59 Êîíñòèòóö³¿ Óêðà¿íè ³
çâó÷èòü ÿê òàêå, ùî êîæåí ìàº ïðàâî íà
ïðîôåñ³éíó ïðàâíè÷ó äîïîìîãó [5, ñ. 21].
Â³äïîâ³äíî äî ñò. 131² Êîíñòèòóö³¿ Óê-
ðà¿íè äëÿ íàäàííÿ ïðîôåñ³éíî¿ ïðàâíè-
÷î¿ äîïîìîãè â Óêðà¿í³ ä³º àäâîêàòóðà.
Âèêëþ÷íî àäâîêàò çä³éñíþº ïðåäñòàâ-
íèöòâî ³íøî¿ îñîáè â ñóä³, à òàêîæ çà-
õèñò â³ä êðèì³íàëüíîãî îáâèíóâà÷åííÿ
[5, ñ. 55].

Â³äïîâ³äíî äî çì³ñòó ñò. 2971 ÊÏÊ
Óêðà¿íè ñïåö³àëüíå äîñóäîâå ðîçñë³äó-
âàííÿ (in absentia) çä³éñíþºòüñÿ ñòîñîâ-
íî îäíîãî ÷è äåê³ëüêîõ ï³äîçðþâàíèõ
çã³äíî ³ç çàãàëüíèìè ïðàâèëàìè äîñóäî-
âîãî ðîçñë³äóâàííÿ, ïåðåäáà÷åíèìè öèì
Êîäåêñîì, ç óðàõóâàííÿì ïîëîæåíü ö³º¿
ãëàâè. Ñïåö³àëüíå äîñóäîâå ðîçñë³äóâàí-
íÿ çä³éñíþºòüñÿ íà ï³äñòàâ³ óõâàëè ñë³ä-
÷îãî ñóää³ ó êðèì³íàëüíîìó ïðîâàäæåíí³
ùîäî çëî÷èí³â, ïåðåäáà÷åíèõ ñòàòòÿ-
ìè 109, 110, 1102, 111, 112, 113, 114,
1141, 115, 116, 118, ÷àñòèíàìè 2—5
ñò. 191 (ó âèïàäêó çëîâæèâàííÿ ñëóæáî-
âîþ îñîáîþ ñâî¿ì ñëóæáîâèì ñòàíîâè-
ùåì), ñòàòòÿìè 209, 255—258, 2581,
2582, 2583, 2584, 2585, 348, 364, 3641,
365, 3652, 368, 3682, 3683, 3684, 369,
3692, 370, 379, 400, 436, 4361, 437, 438,
439, 440, 441, 442, 443, 444, 445, 446,
447 Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè ñòî-
ñîâíî ï³äîçðþâàíîãî, êð³ì íåïîâíîë³ò-
íüîãî, ÿêèé ïåðåõîâóºòüñÿ â³ä îðãàí³â
ñë³äñòâà òà ñóäó ç ìåòîþ óõèëåííÿ â³ä
êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ òà îãîëî-
øåíèé ó ì³æäåðæàâíèé òà/àáî ì³æíà-
ðîäíèé ðîçøóê.

Çä³éñíåííÿ ñïåö³àëüíîãî äîñóäîâîãî
ðîçñë³äóâàííÿ ùîäî ³íøèõ çëî÷èí³â íå
äîïóñêàºòüñÿ, êð³ì âèïàäê³â, êîëè çëî-
÷èíè â÷èíåí³ îñîáàìè, ÿê³ ïåðåõîâóþòü-
ñÿ â³ä îðãàí³â ñë³äñòâà òà ñóäó ç ìåòîþ
óõèëåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëü-
íîñò³ àáî îãîëîøåí³ ó ì³æäåðæàâíèé
òà/àáî ì³æíàðîäíèé ðîçøóê, òà âîíè
ðîçñë³äóþòüñÿ â îäíîìó êðèì³íàëüíîìó
ïðîâàäæåíí³ ³ç çëî÷èíàìè, çàçíà÷åíèìè
ó ö³é ÷àñòèí³, à âèä³ëåííÿ ìàòåð³àë³â

ùîäî íèõ ìîæå íåãàòèâíî âïëèíóòè íà
ïîâíîòó äîñóäîâîãî ðîçñë³äóâàííÿ òà ñó-
äîâîãî ðîçãëÿäó [1, ñ. 196—197].

Ó ÷. 1 ñò. 2973 ÊÏÊ Óêðà¿íè âêàçàíî,
ùî êëîïîòàííÿ ïðî çä³éñíåííÿ ñïåö³àëü-
íîãî äîñóäîâîãî ðîçñë³äóâàííÿ ðîçãëÿäà-
ºòüñÿ ñë³ä÷èì ñóääåþ íå ï³çí³øå äåñÿòè
äí³â ç äíÿ éîãî íàäõîäæåííÿ äî ñóäó çà
ó÷àñò³ îñîáè, ÿêà ïîäàëà êëîïîòàííÿ, òà
çàõèñíèêà. ßêùî ï³äîçðþâàíèé ñàìî-
ñò³éíî íå çàëó÷èâ çàõèñíèêà, ñë³ä÷èé
ñóääÿ çîáîâ’ÿçàíèé âæèòè íåîáõ³äíèõ
çàõîä³â äëÿ çàëó÷åííÿ çàõèñíèêà [1,
ñ. 197].

Ç³ çì³ñòó âêàçàíèõ âèùå íîðì ÷èííî-
ãî ÊÏÊ Óêðà¿íè âáà÷àºòüñÿ, ùî çàêîíî-
äàâåöü ÷³òêî âñòàíîâèâ âèïàäêè (êàòåãî-
ð³¿ çëî÷èí³â), íà ÿê³ ïîøèðþºòüñÿ ñôåðà
ä³¿ ñïåö³àëüíîãî äîñóäîâîãî ðîçñë³äóâàí-
íÿ ³ â³äïîâ³äí³ óìîâè, ÿê³ ìàþòü áóòè äî-
òðèìàíí³ ïðè çä³éñíåíí³ ñïåö³àëüíîãî
äîñóäîâîãî ðîçñë³äóâàííÿ. Îñíîâíèìè ç
òàêèõ óìîâ º: ïåðåõîâóâàííÿ ï³äîçðþ-
âàíîãî, îãîëîøåííÿ ï³äîçðþâàíîãî ó
ì³æäåðæàâíèé òà/àáî ì³æíàðîäíèé ðîç-
øóê ³ îáîâ’ÿçêîâà ó÷àñòü çàõèñíèêà ï³ä
÷àñ ðîçãëÿäó êëîïîòàííÿ ïðî íàäàííÿ
äîçâîëó íà çä³éñíåííÿ ñïåö³àëüíîãî äî-
ñóäîâîãî ðîçñë³äóâàííÿ.

Ùîäî ïèòàíü, ïîâ’ÿçàíèõ ³ç çä³éñíåí-
íÿì ì³æäåðæàâíîãî/ì³æíàðîäíîãî ðîç-
øóêó, ââàæàºìî çà íåîáõ³äíå çàçíà÷èòè
íàñòóïíå. Ñòàíîì íà ñüîãîäí³ ïîðÿäîê
ïðîâåäåííÿ ì³æäåðæàâíîãî ðîçøóêó
çä³éñíþºòüñÿ â³äïîâ³äíî äî Äîãîâîðó
äåðæàâ—ó÷àñíèöü Ñï³âäðóæíîñò³ Íåçà-
ëåæíèõ Äåðæàâ ïðî ì³æäåðæàâíèé ðîç-
øóê îñ³á â³ä 10.12.2010 ð. (ÿêèé ï³äïè-
ñàëè: Àçåðáàéäæàíñüêà Ðåñïóáë³êà,
Ðîñ³éñüêà Ôåäåðàö³ÿ, Ðåñïóáë³êà Â³ðìå-
í³ÿ, Ðåñïóáë³êà Òàäæèêèñòàí, Ðåñïóá-
ë³êà Á³ëîðóñü, Òóðêìåí³ñòàí, Ðåñïóáë³êà
Êàçàõñòàí, Ðåñïóáë³êà Óçáåêèñòàí, Êèð-
ãèçüêà Ðåñïóáë³êà, Óêðà¿íà òà Ðåñïóá-
ë³êà Ìîëäîâà). Äàíèì Äîãîâîðîì âèçíà-
÷àþòüñÿ ïîâíîâàæåííÿ ñòîð³í äîãîâîðó,
ñôåðà êîìïåòåíö³¿, ôîðìè ñï³âïðàö³ òà
ïîðÿäîê ïðîâåäåííÿ ðîçøóêó [6].

Ïðîâåäåííÿ ì³æíàðîäíîãî ðîçøóêó
îñ³á âðåãóëüîâàíî ñï³ëüíèì íàêàçîì
Ì³í³ñòåðñòâà âíóòð³øí³õ ñïðàâ Óêðà¿íè,
Ãåíåðàëüíî¿ ïðîêóðàòóðè Óêðà¿íè, Ñëóæ-
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áè áåçïåêè Óêðà¿íè, Äåðæàâíîãî êîì³òå-
òó ó ñïðàâàõ îõîðîíè äåðæàâíîãî êîðäî-
íó Óêðà¿íè, Äåðæàâíî¿ ìèòíî¿ ñëóæáè
Óêðà¿íè, Äåðæàâíî¿ ïîäàòêîâî¿ àäì³í³-
ñòðàö³¿ Óêðà¿íè â³ä 09.01.1997 ð.
¹ 3/1/2/5/2/2 «Ïðî çàòâåðäæåííÿ ²í-
ñòðóêö³¿ ïðî ïîðÿäîê âèêîðèñòàííÿ ïðà-
âîîõîðîííèìè îðãàíàìè ìîæëèâîñòåé
ÍÖÁ ²íòåðïîëó â Óêðà¿í³ ó ïîïåðåäæåí-
í³, ðîçêðèòò³ òà ðîçñë³äóâàíí³ çëî÷èí³â»,
çàðåºñòðîâàíèì â Ì³í³ñòåðñòâ³ þñòèö³¿
Óêðà¿íè 26.02.1997 ð. çà ¹ 54/1858 [7].

Ç óðàõóâàííÿì âêàçàíèõ âèùå çàêîíî-
äàâ÷èõ íîðì ³ â êîíòåêñò³ ïèòàííÿ, ùî
ðîçãëÿäàºòüñÿ, ââàæàºìî, ùî ïåðøî÷åð-
ãîâèì äëÿ ñòîðîíè çàõèñòó ïðè ðîçãëÿä³
êëîïîòàííÿ ñë³ä÷îãî, ïðîêóðîðà ïðî íà-
äàííÿ äîçâîëó íà çä³éñíåííÿ ñïåö³àëüíî-
ãî äîñóäîâîãî ðîçñë³äóâàííÿ, º ç’ÿñóâàí-
íÿ òîãî, ÷è ìàº îñîáà ïðîöåñóàëüíèé ñòà-
òóñ ï³äîçðþâàíîãî, òà ÿêèìè äîêàçàìè
öå ï³äòâåðäæóºòüñÿ.

Òóò äîðå÷íî çâåðíóòè óâàãó íà ³ñíóþ÷ó
ñóäîâó ïðàêòèêó. Òàê, çîêðåìà â óõâàë³
àïåëÿö³éíîãî ñóäó ì. Êèºâà ó ñïðàâ³
¹ 757/32520/16-ê (URL: http://www.
reyestr.court.gov.ua/Review/66927220) ñóä
ä³éøîâ íàñòóïíèõ âèñíîâê³â: «… Â³äìîâ-
ëÿþ÷è ó çàäîâîëåíí³ êëîïîòàííÿ ñë³ä÷î-
ãî â îñîáëèâî âàæëèâèõ ñïðàâàõ äðóãîãî
ñë³ä÷îãî â³ää³ëó óïðàâë³ííÿ ñïåö³àëüíèõ
ðîçñë³äóâàíü Äåïàðòàìåíòó ñïåö³àëüíèõ
ðîçñë³äóâàíü Ãåíåðàëüíî¿ ïðîêóðàòóðè
Óêðà¿íè Ï³ëÿÿ ². Þ. ïðî íàäàííÿ äîçâîëó
íà çä³éñíåííÿ ñïåö³àëüíîãî äîñóäîâîãî
ðîçñë³äóâàííÿ ó êðèì³íàëüíîìó ïðîâà-
äæåíí³ ¹ 42015000000002664 â³ä
27.11.2015 ðîêó, ñë³ä÷èé ñóääÿ âèõîäèâ
ç â³äñóòíîñò³ äîñòàòí³õ äîêàç³â äëÿ ï³äî-
çðè ÎÑÎÁÀ_7 ó â÷èíåíí³ êðèì³íàëüíèõ
ïðàâîïîðóøåíü, ïåðåäáà÷åíèõ ÷. 2
ñò. 364, ÷. 2 ñò. 366 ÊÊ Óêðà¿íè òà íå-
äîâåäåíîñò³ îðãàíîì äîñóäîâîãî ðîçñë³-
äóâàííÿ ï³äñòàâ, ÿê³ ñâ³ä÷àòü ïðî íåîá-
õ³äí³ñòü íàäàííÿ äîçâîëó íà ïðîâåäåí-
íÿ ó êðèì³íàëüíîìó ïðîâàäæåíí³
¹ 42015000000002664 â³ä 27.11.2015 ðî-
êó ñïåö³àëüíîãî äîñóäîâîãî ðîçñë³äó-
âàííÿ.

Ç òàêèì ð³øåííÿì ñë³ä÷îãî ñóää³ êî-
ëåã³ÿ ñóää³â ïîãîäæóºòüñÿ ç îãëÿäó íà òà-
ê³ îáñòàâèíè. … Âèõîäÿ÷è ç³ çì³ñòó ïî-

íÿòòÿ «îá´ðóíòîâàíà ï³äîçðà», ïðèâåäå-
íîãî â ï. 175 Ð³øåííÿ ªâðîïåéñüêîãî ñó-
äó ç ïðàâ ëþäèíè â³ä 21.04.2011 ð. ó
ñïðàâ³ «Íå÷èïîðóê ³ Éîíêàëî ïðîòè
Óêðà¿íè», — îá´ðóíòîâàíà ï³äîçðà îçíà-
÷àº, ùî ³ñíóþòü ôàêòè ³ ³íôîðìàö³ÿ, ÿê³
ìîæóòü ïåðåêîíàòè îá’ºêòèâíîãî ñïîñòå-
ð³ãà÷à, ùî îñîáà, ïðî ÿêó éäåòüñÿ, ìîãëà
â÷èíèòè ïðàâîïîðóøåííÿ…» [8].

Ñõîæ³ âèñíîâêè ì³ñòÿòüñÿ ³ â óõâàë³
ñë³ä÷îãî ñóää³ Ïå÷åðñüêîãî ðàéîííîãî
ñóäó ì. Êèºâà â³ä 31.05.2017 ð. ó ñïðàâ³
¹ 757/6132/17-ê (URL: http://www.
reyestr.court.gov.ua/Review/67066087):
«ßê âáà÷àºòüñÿ ç ìàòåð³àë³â êëîïîòàííÿ,
ïîâ³äîìëåííÿ ïðî ï³äîçðó ÎÑÎÁÀ_3 ó
â÷èíåíí³ çëî÷èíó, ïåðåäáà÷åíîãî ÷. 1
ñò. 111 ÊÊ Óêðà¿íè, ñêëàäåíî ñë³ä÷èì
áåç çàçíà÷åííÿ äàòè éîãî ñêëàäàííÿ, òà
âêàçàíå ïîâ³äîìëåííÿ ïðî ï³äîçðó íå ïî-
ãîäæåíå ïðîêóðîðîì.

Êð³ì òîãî, â ìàòåð³àëàõ êëîïîòàííÿ
â³äñóòí³ áóäü-ÿê³ äàí³ ïðî òå, ùî òàêå ïî-
â³äîìëåííÿ íàïðàâëÿëîñü ÎÑÎÁÀ_3 ó
ñïîñ³á, ïåðåäáà÷åíèé ÊÏÊ Óêðà¿íè äëÿ
âðó÷åííÿ ïîâ³äîìëåíü. Â³äïîâ³äíèõ ñóï-
ðîâ³äíèõ ëèñò³â, îïèñ³â âêëàäåííÿ òîùî
äî êëîïîòàííÿ íå äîëó÷åíî òà ïðîêóðî-
ðîì â ñóäîâîìó çàñ³äàíí³ íå íàäàíî.

Çà òàêèõ îáñòàâèí ñë³ä÷èé ñóääÿ ââà-
æàº, ùî ÎÑÎÁÀ_3 íå íàáóâ ñòàòóñó ï³äî-
çðþâàíîãî ó êðèì³íàëüíîìó ïðîâàäæåíí³
¹ 42015000000000173 ó ïåðåäáà- ÷åíèé
ÊÏÊ Óêðà¿íè ñïîñ³á, îñê³ëüêè éîìó íå
ïîâ³äîìëåíî ïðî ï³äîçðó òà íå âæèòî çà-
õîä³â äëÿ âðó÷åííÿ ïîâ³äîìëåííÿ ïðî
ï³äîçðó ó ñïîñ³á, ïåðåäáà÷åíèé ÊÏÊ
Óêðà¿íè äëÿ âðó÷åííÿ ïîâ³äîìëåíü, à òî-
ìó â³äñóòí³ ï³äñòàâè äëÿ çàäîâîëåííÿ
êëîïîòàííÿ ïðîêóðîðà ïðî íàäàííÿ äî-
çâîëó íà çä³éñíåííÿ ñïåö³àëüíîãî äîñóäî-
âîãî ðîçñë³äóâàííÿ ó êðèì³íàëüíîìó ïðî-
âàäæåíí³ ¹ 42015000000000173 ùîäî
ï³äîçðþâàíîãî ÎÑÎÁÀ_3» [9].

Âèçíà÷åííÿ ïîíÿòòÿ «îá´ðóíòîâàíà
ï³äîçðà» â³äñóòíº ó ÷èííîìó Êðèì³íàëü-
íîìó ïðîöåñóàëüíîìó êîäåêñ³ Óêðà¿íè.
Ââàæàºìî, ùî äàíó ïðîãàëèíó ïîòð³áíî
óñóíóòè. Öå ñïðîñòèòü ðîáîòó óñ³ì ó÷àñ-
íèêàì ïðîöåñó, â òîìó ÷èñë³ ³ ñòîðîí³ çà-
õèñòó ïðè ðåàë³çàö³¿ ¿¿ ïîâíîâàæåíü, îñ-
ê³ëüêè ñàìå íà ñòîðîíó çàõèñòó ïîêëà-
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äåíî îáîâ’ÿçîê ï³äãîòîâêè òà ïîäà÷³ çàïå-
ðå÷åíü ïðîòè ïîä³áíîãî ðîäó êëîïîòàíü
ç³ ñòîðîíè ïðàâîîõîðîííèõ îðãàí³â, çáè-
ðàíí³ äîêàç³â íà êîðèñòü çàõèñòó, ïîäàí-
íÿ ñêàðã. À, ÿê â³äîìî, çàêîíîäàâ÷å çà-
êð³ïëåííÿ â³äïîâ³äíîãî ïîëîæåííÿ
ïåðåâîäèòü éîãî ³ç íàóêîâî-òåîðåòè÷íî¿
ïëîùèíè â ïðîöåñóàëüíî-ïðàâîâó, íàäà-
þ÷è éîìó â³äïîâ³äíó þðèäè÷íó ñèëó.

Îäíàê ó ñèëó òîãî, ùî ó â³ò÷èçíÿíîìó
êðèì³íàëüíî-ïðîöåñóàëüíîìó çàêîíîäàâ-
ñòâ³ ³ñíóþòü ïåâí³ ïðîãàëèíè, à îðãàíè
ñë³äñòâà òà ïðîêóðàòóðè íå çàâæäè âèêî-
íóþòü âèìîãè çàêîíó â ïîâíîìó îáñÿç³,
òî óêðà¿íñüê³ àäâîêàòè-ïðàâîçàõèñíèêè
âñå ÷àñò³øå çâåðòàþòüñÿ äî ð³øåíü ì³æ-
íàðîäíèõ ñóäîâèõ ³íñòàíö³é ï³ä ÷àñ ðå-
àë³çàö³¿ ïîâíîâàæåíü çàõèñòó, ç ìåòîþ
íàäàííÿ íàëåæíî¿ ïðàâíè÷î¿ äîïîìîãè
îñîáàì, ÿê³ ìàþòü ó í³é ïîòðåáó.

Àêòóàëüíîþ íà ñüîãîäí³øí³é äåíü º
ïðàêòèêà ªâðîïåéñüêîãî ñóäó ç ïðàâ ëþ-
äèíè (ªÑÏË), ÿêà ÷àñòî âèêîðèñòîâó-
ºòüñÿ àäâîêàòàìè ïðè ï³äãîòîâö³ çàïåðå-
÷åíü ïðîòè êëîïîòàííÿ ñë³ä÷îãî,
ïðîêóðîðà ïðî çä³éñíåííÿ ñïåö³àëüíîãî
äîñóäîâîãî ðîçñë³äóâàííÿ, à òàêîæ ñóäà-
ìè ð³çíèõ ³íñòàíö³é ïðè ïðèéíÿò³
ð³øåíü ó â³äïîâ³äíèõ êàòåãîð³ÿõ ñïðàâ.

Äî ïðèêëàäó, ó ð³øåíí³ «Ìåäåí³öà
ïðîòè Øâåéöàð³¿» ªÑÏË çàçíà÷èâ, ùî
³ñíóâàííÿ ïðîöåäóðè çàî÷íîãî êðè-
ì³íàëüíîãî ïðîâàäæåííÿ íå âèêëèêàº çà-
ïåðå÷åíü ëèøå çà óìîâè, ùî ïðè öüîìó
äîòðèìóþòüñÿ ãàðàíò³¿, ùî çàáåçïå÷óþòü
ïðàâà ëþäèíè, çàêð³ïëåí³ Êîíâåíö³ºþ.
Êëþ÷îâå çíà÷åííÿ â öüîìó âèïàäêó
â³ä³ãðàº ïîâ³äîìëåííÿ îñîáè ïðî ïîðóøå-
íå ïðîòè íå¿ êðèì³íàëüíå ïðîâàäæåííÿ,
ÿêå ìàëî áóòè çä³éñíåííå â³äïîâ³äíî äî
ïðîöåñóàëüíèõ ³ ìàòåð³àëüíèõ âèìîã, ùî
ãàðàíòóþòü åôåêòèâíå çä³éñíåííÿ ¿¿
ïðàâ, ïðè òîìó, ùî íåÿñíà ³ íåîô³ö³éíà
³íôîðìàö³ÿ º íåäîñòàòíüîþ (ñïðàâà «Ñåé-
äîâ³÷ ïðîòè ²òàë³¿»). Ïîâ³äîìëåííÿ ìàº
áóòè çðîáëåíå îô³ö³éíî, à òâåðäæåííÿ
ïðî íàÿâí³ñòü ïîâ³äîìëåííÿ ç ëèñò³â ðî-
äè÷³â (ñïðàâà «Ò. ïðîòè ²òàë³¿») àáî â³ä
ñï³âðîá³òíèê³â çàñîá³â ìàñîâî¿ ³íôîðìà-
ö³¿ (ñïðàâà «Øîìîä³ ïðîòè ²òàë³¿»), º íå-
îá´ðóíòîâàíèìè.

Ó ñïðàâ³ «Êîëîööà ïðîòè ²òàë³¿» Ñóä
çàóâàæèâ, ùî ãàðàíò³¿, ÿê³ ì³ñòÿòüñÿ ó
ñò. 6 ï. 3 Êîíâåíö³¿, º ñêëàäîâèìè åëå-
ìåíòàìè ñåðåä ³íøèõ çàãàëüíîãî ïîíÿòòÿ
«ñïðàâåäëèâèé ðîçãëÿä ó ñóä³» (äèâ.
ð³øåííÿ ó ñïðàâ³ «Ãîääè ïðîòè ²òàë³¿»
â³ä 9 êâ³òíÿ 1984 ð. Ñåð³ÿ À, ò. 76, ñ. 11,
ï. 28). Öå ïðàâî íåîáõ³äíî ïîºäíóâàòè,
øëÿõîì ïîøóêó «ðîçóìíîãî ñï³ââ³äíî-
øåííÿ», ç ñóñï³ëüíèì ³íòåðåñîì ³, çîêðå-
ìà, ç ³íòåðåñàìè â³äïðàâëåííÿ ïðàâîñóä-
äÿ. Íà àðãóìåíò Óðÿäó ïðî òå, ùî
íåìîæëèâ³ñòü ïðîâåäåííÿ ñóäîâîãî çà-
ñ³äàííÿ ó ðàç³ íåÿâêè ñòîðîíè çäàòíà ïà-
ðàë³çóâàòè ðîçãëÿä êðèì³íàëüíèõ ñïðàâ,
îñê³ëüêè, íàïðèêëàä, ç ÷àñîì ìîæå çà-
ê³í÷èòèñÿ òåðì³í äàâíîñò³ êðèì³íàëüíî-
ãî ïåðåñë³äóâàííÿ, Ñóä çàçíà÷èâ, ùî
í³ùî íå âèïðàâäîâóº â î÷àõ Ñóäó ïîâíó ³
íåïîïðàâíó âòðàòó ïðàâà íà ó÷àñòü ó ñó-
äîâèõ ñëóõàííÿõ [10].

Ïðîàíàë³çóâàâøè âêàçàíó âèùå ïðàê-
òèêó ªÑÏË, ìîæíà çðîáèòè íàñòóïíèé
âèñíîâîê. ªâðîïåéñüêèé ñóä íàäàº îñîá-
ëèâó óâàãó ôàêòó äîñÿãíåííÿ êîìïðîì³ñó
ì³æ ñàíêö³éíèìè îáìåæåííÿìè, ÿê³ ìà-
þòü çàêîíîäàâ÷å çàêð³ïëåííÿ ùîäî îñîáè
ç â³äïîâ³äíèì ñòàòóñîì (ï³äîçðþâàíèé,
îáâèíóâà÷åíèé), ÿêà íå ç’ÿâèëàñÿ äî ñóäó
³ ¿¿ ïðîöåñóàëüíèìè ïðàâàìè, ùî âèñòó-
ïàþòü ãàðàíò³ºþ ñïðàâåäëèâîãî ñóäîâîãî
ðîçãëÿäó. Êð³ì öüîãî, ªÑÏË îêðåìî äî-
ñë³äæóº òà íàäàº îö³íêó çàõîäàì, ÿê³ áó-
ëè âæèò³ ïðàâîîõîðîííèìè îðãàíàìè äëÿ
çàáåçïå÷åííÿ ó÷àñò³ ó ñóäîâèõ çàñ³äàí-
íÿõ îñîáè ç â³äïîâ³äíèì ïðîöåñóàëüíèì
ñòàòóñîì, çîêðåìà, íàÿâí³ñòü ó îðãàí³â
âëàäíèõ ïîâíîâàæåíü ùîäî ìîæëèâîñò³
çä³éñíþâàòè ïîä³áí³ çàõîäè. Îñîáëèâà
óâàãà òàêîæ íàäàºòüñÿ íàëåæíîìó çàáåç-
ïå÷åííþ òà ðåàë³çàö³¿ ïðàâà íà çàõèñò ï³ä
÷àñ çä³éñíåííÿ ñïåö³àëüíîãî äîñóäîâîãî
ðîçñë³äóâàííÿ. Ïðè öüîìó ªâðîïåéñüêèé
ñóä çàçíà÷àº, ùî îñîáà íå ìîæå áóòè ïî-
çáàâëåííÿ ïðàâà íà çàõèñò çà æîäíèõ îá-
ñòàâèí, à çàõîäè, ùî çä³éñíþþòüñÿ ñòîðî-
íàìè (îñîáëèâî ïðàâîîõîðîííèìè îðãàíà-
ìè), çàâæäè ìàþòü áóòè ñï³âì³ðíèìè äî-
ñÿãíåííþ çàêîíîäàâ÷î âñòàíîâëåíî¿ ìåòè
êðèì³íàëüíîãî ïðîâàäæåííÿ.

Âèêëàäåíèé âèùå ìàòåð³àë äàº ï³äñòà-
âè ââàæàòè, ùî ðîëü çàõèñíèêà ó çä³éñ-
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íåíí³ ñïåö³àëüíîãî äîñóäîâîãî ðîçñë³äó-
âàííÿ º áåççàïåðå÷íîþ ³ äóæå çíà÷íîþ.
ßê óæå çàçíà÷àëîñÿ, ïðàâî íà çàõèñò ãà-
ðàíòóºòüñÿ Êîíñòèòóö³ºþ Óêðà¿íè, Êðè-
ì³íàëüíèì ïðîöåñóàëüíèì êîäåêñîì
Óêðà¿íè, Çàêîíîì Óêðà¿íè «Ïðî àäâîêà-
òóðó òà àäâîêàòñüêó ä³ÿëüí³ñòü» òà ì³æ-
íàðîäíî-ïðàâîâèìè äîãîâîðàìè òà óãîäà-
ìè. Òàê, â³äïîâ³äíî äî ÷. 3 ñò. 6
Êîíâåíö³¿ ïðî çàõèñò ïðàâ ëþäèíè ³ îñ-
íîâîïîëîæíèõ ñâîáîä (äàë³ — Êîíâåí-
ö³ÿ), ñåðåä ³íøîãî çàçíà÷åíî, ùî êîæíèé
îáâèíóâà÷åíèé ó â÷èíåíí³ êðèì³íàëüíî-
ãî ïðàâîïîðóøåííÿ ìàº, ùîíàéìåíøå,
òàê³ ïðàâà: ìàòè ÷àñ ³ ìîæëèâîñò³, íåîá-
õ³äí³ äëÿ ï³äãîòîâêè ñâîãî çàõèñòó; çàõè-
ùàòè ñåáå îñîáèñòî ÷è âèêîðèñòîâóâàòè
þðèäè÷íó äîïîìîãó çàõèñíèêà, âèáðàíî-
ãî íà âëàñíèé ðîçñóä, àáî — çà áðàêîì
äîñòàòí³õ êîøò³â äëÿ îïëàòè þðèäè÷íî¿
äîïîìîãè çàõèñíèêà — îäåðæóâàòè òàêó
äîïîìîãó áåçîïëàòíî, êîëè öüîãî âèìàãà-
þòü ³íòåðåñè ïðàâîñóääÿ [11].

Êð³ì öüîãî, ó ñò. 13 Êîíâåíö³¿ çà-
êð³ïëåíî íîðìó, â³äïîâ³äíî äî ÿêî¿ êî-

æåí, ÷è¿ ïðàâà òà ñâîáîäè, âèçíàí³ â ö³é
Êîíâåíö³¿, áóëî ïîðóøåíî, ìàº ïðàâî íà
åôåêòèâíèé çàñ³á þðèäè÷íîãî çàõèñòó â
íàö³îíàëüíîìó îðãàí³, íàâ³òü ÿêùî òàêå
ïîðóøåííÿ áóëî â÷èíåíå îñîáàìè, ÿê³
çä³éñíþâàëè ñâî¿ îô³ö³éí³ ïîâíîâàæåí-
íÿ [11].

Ó ï³äñóìêó äî âèêëàäåíî ó ñòàòò³ ìà-
òåð³àëó ìàºìî çàçíà÷èòè, ùî ïðàâî íà çà-
õèñò â³äíîñèòüñÿ äî îñíîâîïîëîæíèõ
ïðàâ ³ ñâîáîä ëþäèíè ³ ãðîìàäÿíèíà ³ â
òîé æå ÷àñ âèñòóïàº ñâîºð³äíîþ ãàðàí-
ò³ºþ äîòðèìàííÿ, çàáåçïå÷åííÿ òà â³ä-
íîâëåííÿ (â ðàç³ ïîðóøåííÿ) òàêèõ ïðàâ.
²ç ìàòåð³àëó, ùî äîñë³äæóâàâñÿ, äîõîäè-
ìî âèñíîâêó, ùî çàõèñíèê º îáîâ’ÿçêî-
âèì ó÷àñíèêîì ó êðèì³íàëüíîìó ïðîâà-
äæåíí³ íà ñòàä³¿ çä³éñíåííÿ ñïåö³àëüíî-
ãî äîñóäîâîãî ðîçñë³äóâàííÿ ³ çä³éñíþþ-
÷è ðåàë³çàö³þ íàäàíèõ çàêîíîì ïîâíîâà-
æåíü, çàõèñíèê âèñòóïàº â³ä ³ìåí³ òà â
³íòåðåñàõ îñîáè, ÿêó â³í çàõèùàº, ç ìå-
òîþ íåäîïóùåííÿ áóäü-ÿêèõ ïîðóøåíü
÷è îáìåæåíü ¿¿ ïðàâ òà ñâîáîä, íåñïðà-
âåäëèâîãî ñóäîâîãî ðîçãëÿäó.
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Áèãóíåö È. Ì. Ðîëü çàùèòíèêà â ñïåöèàëüíîì äîñóäåáíîì ðàññëåäîâàíèè.
Çàêîí Óêðàèíû «Î âíåñåíèè èçìåíåíèé â Óãîëîâíûé è Óãîëîâíûé ïðîöåññóàëüíûé êîäåê-

ñû Óêðàèíû îòíîñèòåëüíî íåîòâðàòèìîñòè íàêàçàíèÿ çà îòäåëüíûå ïðåñòóïëåíèÿ

ïðîòèâ îñíîâ íàöèîíàëüíîé áåçîïàñíîñòè, îáùåñòâåííîé áåçîïàñíîñòè è êîððóïöèîí-

íûå ïðåñòóïëåíèÿ» îò 7 îêòÿáðÿ 2014. ¹ 1689-VII, äàë íà÷àëî èíñòèòóòó ñïåöèàëü-

íîãî äîñóäåáíîãî ðàññëåäîâàíèÿ óãîëîâíûõ ïðàâîíàðóøåíèé â Óêðàèíå, êîòîðûé ðåãëà-

ìåíòèðîâàí ãëàâîé 241 Óãîëîâíîãî ïðîöåññóàëüíîãî êîäåêñà Óêðàèíû.

Ñ ó÷åòîì òîãî, ÷òî èíñòèòóò ñïåöèàëüíîãî äîñóäåáíîãî ðàññëåäîâàíèÿ, èëè êàê åãî

íàçûâàþò «çàî÷íîå ðàññëåäîâàíèå», ÿâëÿåòñÿ äîñòàòî÷íî íîâûì â ñèñòåìå îòå÷åñ-

òâåííîãî óãîëîâíîãî ïðîöåññóàëüíîãî çàêîíîäàòåëüñòâà è ïðàâîïðèìåíèòåëüíîé ïðàê-

òèêè, òî ñòàòüÿ ïîñâÿùåíà èçó÷åíèþ îñíîâàíèé îñóùåñòâëåíèÿ ñïåöèàëüíîãî óãîëîâ-

íîãî ïðîèçâîäñòâà â óãîëîâíîì ïðîöåññå Óêðàèíû, ñ ïîçèöèè ðåàëèçàöèè ïîëíîìî÷èé

çàùèòû. Â ñòàòüå ïðîâåäåí àíàëèç îòäåëüíûõ íàó÷íî-òåîðåòè÷åñêèõ íàðàáîòîê ñî-

âðåìåííîé þðèäè÷åñêîé íàóêè â èññëåäîâàíèè óãîëîâíîãî ïðîèçâîäñòâà ïðè îòñóòñòâèè

ïîäîçðåâàåìîãî (îáâèíÿåìîãî), îïðåäåëåíû ïðèðîäó è ñóùíîñòü òàêîãî ïðîèçâîäñòâà,

ïðèâåäåíû ïðèìåðû óêðàèíñêîé è åâðîïåéñêîé ñóäåáíîé ïðàêòèêè, ñâÿçàííûå ñ îñóùå-

ñòâëåíèåì ñïåöèàëüíîãî ïðåäâàðèòåëüíîãî ðàññëåäîâàíèÿ ïðè îòñóòñòâèè ïîäîçðåâàå-

ìîãî (îáâèíÿåìîãî).

Öåëüþ äàííîé ñòàòüè ÿâëÿåòñÿ íàó÷íî-òåîðåòè÷åñêèé è ïðàêòè÷åñêèé àíàëèç îòäåëü-

íûõ àñïåêòîâ îñóùåñòâëåíèÿ ñïåöèàëüíîãî äîñóäåáíîãî ðàññëåäîâàíèÿ è ðîëè àäâîêàòà-

çàùèòíèêà â ýòîì ïðîöåññå, âûÿâëåíèå ïðîáëåìíûõ âîïðîñîâ â ïðàâîâîì ðåãóëèðîâàíèè

è ïðåäîñòàâëåíèÿ ïðåäëîæåíèé ïî èõ ðåøåíèþ.

Êëþ÷åâûå ñëîâà: äîñóäåáíîå ðàññëåäîâàíèå, ñïåöèàëüíîå äîñóäåáíîå ðàññëåäîâàíèå, ïðà-

âî íà ïðîôåññèîíàëüíóþ þðèäè÷åñêóþ ïîìîùü, ïðàâî íà çàùèòó.

Bigunets I. M. The role of counsel in a special pre-trial investigation.
Law of Ukraine «On Amendments to the Criminal and Criminal Procedural Codes of Ukraine

Regarding the Inevitability of Punishment for Certain Crimes Against the Basis of National

Security, Public Security and Corruption» of October 7, 2014, No. 1689-VII, gave rise to the

institute of a special pre-trial investigation of criminal offenses in Ukraine, which is

regulated by Chapter 241 of the Criminal Procedural Code of Ukraine.

Given that the institute of a special pre-trial investigation, or as it is called «correspondence

investigation» is sufficiently new in the system of domestic criminal procedural legislation

and law enforcement practice, the article is devoted to the study of the grounds for the

implementation of special criminal proceedings in the criminal process of Ukraine, from the

point of view of the implementation of protection powers. The article analyzes certain

scientific and theoretical developments of modern legal science in the investigation of

criminal proceedings in the absence of a suspect (accused), determines the nature and

essence of such proceedings, examples of Ukrainian and European jurisprudence related to

the implementation of a special pre-trial investigation in the absence of a suspect (the

accused).

The purpose of this article is a theoretical and practical analysis of certain aspects of the

implementation of a special pre-trial investigation and the role of a defense counsel in this

process, the identification of issues in legal regulation and the provision of proposals for their

solution.

Key words: pre-trial investigation, special pre-trial investigation, right to professional legal

assistance, right to protection.
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ÓÄÊ 347.1:61

ВІТЧИЗНЯНЕ ЗАКОНОДАВСТВО
У СФЕРІ ПРАВОВОГО РЕГУЛЮВАННЯ

ТРАНСПЛАНТАЦІЇ АНАТОМІЧНИХ МАТЕРІАЛІВ ЛЮДИНІ

Ñòàòòþ ïðèñâÿ÷åíî äîñë³äæåííþ ñòàíó ïðàâîâîãî ðåãóëþâàííÿ òðàíñïëàíòàö³¿ îðãà-
í³â òà àíàòîì³÷íèõ òêàíèí ëþäèí³ â çàêîíîäàâñòâ³ Óêðà¿í³. Àêöåíòîâàíî óâàãó íà îñ-
íîâíèõ íåäîë³êàõ ÷èííîãî çàêîíîäàâñòâà Óêðà¿íè, ùî ðåãóëþº ñôåðó òðàíñïëàíòàö³¿,
òà ðîçêðèòè îñíîâí³ øëÿõè ¿õ óñóíåííÿ.
Ïðîàíàë³çîâàíî îñíîâí³ íîâàö³¿ çàêîíîäàâöÿ ó ö³é ñôåð³ ïðàâîâîãî ðåãóëþâàííÿ, çàïðî-
âàäæåí³ Çàêîíîì Óêðà¿íè â³ä 17.05.2018 ð. «Ïðî çàñòîñóâàííÿ òðàíñïëàíòàö³¿ àíàòî-
ì³÷íèõ ìàòåð³àë³â ëþäèí³», äîñë³äæåíî ¿õ çì³ñò òà ïðîâåäåíèé ïîð³âíÿëüíèé àíàë³ç ç
íîðìàìè Çàêîíó Óêðà¿íè â³ä 16.05.1999 ð. «Ïðî òðàíñïëàíòàö³þ îðãàí³â òà ³íøèõ àíà-
òîì³÷íèõ ìàòåð³àë³â ëþäèí³».
Çà ðåçóëüòàòàìè ïðîâåäåíîãî äîñë³äæåííÿ ñôîðìóëüîâàíî âëàñí³ âèñíîâêè, â òîìó ÷èñ-
ë³ é ùîäî ïîäàëüøîãî âäîñêîíàëåííÿ çàêîíîäàâñòâà ç ïèòàíü ðåãóëþâàííÿ òðàíñïëàí-
òàö³¿ àíàòîì³÷íèõ ìàòåð³àë³â ëþäèí³ â Óêðà¿í³.
Êëþ÷îâ³ ñëîâà: òðàíñïëàíòàö³ÿ, àíàòîì³÷í³ ìàòåð³àëè, äîíîð, ðåöèï³ºíò, ïðèæèòòº-
âå äîíîðñòâî, ïåðåõðåñíå äîíîðñòâî, ïîñìåðòíå äîíîðñòâî, ïðåçóìïö³ÿ çãîäè, ïðåçóìï-
ö³ÿ íåçãîäè.

24 ÷åðâíÿ 2018 ð. íàáðàâ ÷èííîñò³ Çà-
êîí Óêðà¿íè â³ä 17.05.2018 ð.
¹ 2427-V²²² «Ïðî çàñòîñóâàííÿ òðàíñ-
ïëàíòàö³¿ àíàòîì³÷íèõ ìàòåð³àë³â ëþäè-
í³» (äàë³ — Çàêîí â³ä 17.05.2018 ð.),
ÿêèé âñòóïèòü ó ä³þ ç 1ñ³÷íÿ 2019 ð. —
îäíî÷àñíî ç ïðèïèíåííÿì ÷èííîñò³ íèí³
ä³þ÷îãî íà òåðåíàõ äåðæàâè Çàêîíîì
Óêðà¿íè â³ä 16.05.1999 ð. ¹ 1007-Õ²V
«Ïðî òðàíñïëàíòàö³þ îðãàí³â òà ³íøèõ
àíàòîì³÷íèõ ìàòåð³àë³â ëþäèí³» (äàë³ —
Çàêîí â³ä 16.05.1999 ð.).

Ïðèéíÿòòÿ Çàêîíó â³ä 17.05.2018 ð. òà
íàáðàííÿ íèì ÷èííîñò³ ìîæíà ââàæàòè,

áåç ïåðåá³ëüøåííÿ, çíàêîâîþ ïîä³ºþ äëÿ
íàøî¿ êðà¿íè, îñê³ëüêè ïðîòÿãîì âæå äó-
æå òðèâàëîãî ÷àñó íàøå ñóñï³ëüñòâî ïå-
ðåáóâàº â íàïðóæåíîìó î÷³êóâàíí³ êàð-
äèíàëüíèõ çðóøåíü ó ñôåð³ â³ò÷èçíÿíî¿
òðàíñïëàíòîëîã³¿, ñó÷àñíèé ñòàí ÿêî¿ íå
ìîæå áóòè îõàðàêòåðèçîâàíèé ³íàêøå,
ÿê êàòàñòðîô³÷íèé. Âèêëþ÷íî â³ä ñòàíó
ö³º¿ âàæëèâî¿ ãàëóç³ â³ò÷èçíÿíî¿ ìåäè-
öèíè çàëåæèòü æèòòÿ áàãàòüîõ òèñÿ÷ íà-
øèõ ñï³ââ³ò÷èçíèê³â, ÿê³ ðîêàìè, â ìó-
êàõ î÷³êóþòü (³íîä³ ìàðíî) ñâîº¿ ÷åðãè íà
äîíîðñüêèé îðãàí. Êðàñíîìîâí³øå çà
áóäü-ÿê³ ñëîâà ñêàæóòü öèôðè: êîæíîãî
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äíÿ â Óêðà¿í³, òàê ³ íå äî÷åêàâøèñü íà
òðàíñïëàíòàö³þ, âìèðàþòü äåâ’ÿòåðî
ëþäåé; ê³ëüê³ñòü ïðîâåäåíèõ ùîðîêó
îïåðàö³é ç òðàíñïëàíòàö³¿ îðãàí³â ñòàíî-
âèòü ëèøå 1,1% â³ä ïîòðåáè; íà 1 ìëí
íàñåëåííÿ ó Íîðâåã³¿, ÑØÀ, ²òàë³¿,
Ôðàíö³¿, Ïîëüù³ ïðèïàäàº â³äïîâ³äíî ïî
57,6; 56; 33; 21; 14,7 îïåðàö³é ç òðàíñ-
ïëàíòàö³¿ íèðîê, òîä³ ÿê â Óêðà¿í³ öåé
ïîêàçíèê ñêëàäàº 1,2. [1; 2]. Êîìåíòàð³,
ÿê òî êàæóòü, çàéâ³.

² òîìó þðèñò³â, ìåäèê³â, ïðàâîçàõèñ-
íèê³â, à îñîáëèâî — ïîòåíö³éíèõ ðåöè-
ï³ºíò³â ó êîíòåêñò³ ïðèéíÿòîãî Çàêîíó
íàéá³ëüøå ö³êàâèòü ïèòàííÿ — íàñê³ëü-
êè æ íîâèé Çàêîí áóäå ñïðîìîæíèì âè-
ïðàâèòè öåé êàòàñòðîô³÷íèé ñòàí, ÷è
ñòàíå â³í ä³éñíî êîðèñíèì äëÿ ñóñï³ëü-
ñòâà, òà ÿê³ ñàìå íîâàö³¿ â³í íàì ïðèí³ñ?
Àäæå çàãàëüíîâ³äîìî, ùî îäí³ºþ ç âàæ-
ëèâèõ óìîâ åôåêòèâíîãî çä³éñíåííÿ ä³ÿëü-
íîñò³ ó áóäü-ÿê³é ñôåð³ º äîñêîíàë³ñòü çà-
êîíîäàâñòâà, ùî ¿¿ ðåãóëþº. Íå ìîæå áó-
òè âèêëþ÷åííÿì ³ ä³ÿëüí³ñòü äåðæàâè ó
ñôåð³ îõîðîíè çäîðîâ’ÿ òà òàêèé âàæëè-
âèé ¿¿ íàïðÿì ÿê òðàíñïëàíòàö³ÿ àíàòî-
ì³÷íèõ ìàòåð³àë³â. Íà ïðîòÿç³ îñòàíí³õ
ìàéæå 20 ðîê³â áàçîâèì çàêîíîäàâ÷èì
àêòîì ó ö³é ñôåð³ çàëèøàºòüñÿ ùå ïîêè
÷èííèé (äî 1.01.2019 ð.) Çàêîí â³ä
16.05.1999 ð. Îñòàíí³ì äåñÿòèð³÷÷ÿì íà
íàãàëüíó íåîáõ³äí³ñòü âäîñêîíàëåííÿ
éîãî íîðì íåîäíîðàçîâî çâåðòàëè óâàãó â
ñâî¿õ ïóáë³êàö³ÿõ íàóêîâö³, ïðàêòèêóþ÷³
þðèñòè, ïðåäñòàâíèêè ìåäè÷íî¿ ñï³ëüíî-
òè òà ïðàâîçàõèñíèêè. Çîêðåìà îñòàíí³ì
÷àñîì ïèòàííÿ äîñêîíàëîñò³ ïðàâîâîãî
ðåãóëþâàííÿ ó ñôåð³ òðàíñïëàíòàö³¿ îð-
ãàí³â òà àíàòîì³÷íèõ ìàòåð³àë³â ëþäèíè
áóëè ïðåäìåòîì ðîçãëÿäó ó ïóáë³êàö³ÿõ
Ã. Â. Àí³ê³íî¿, Ë. Ã. Äóíàºâñüêî¿,
Â. Ì. Ëóøï³ºíêî, ². Â. Ì³ùóêà,
Ë. À. Îëüõîâèê, Â. Ì. Ïàøêîâà, ². ß. Ñå-
íþòè, Ñ. Ã. Ñòåöåíêà, ß. Î. Òðèíüîâî¿,
Î. Â. Øêëÿðñüêî¿ [1—9] òà äåÿêèõ ³íøèõ
àâòîð³â. Ïðîòå ïèòàííÿ ïðàâîâîãî ðåãó-
ëþâàííÿ ñôåðè òðàíñïëàíòàö³¿ â³äïîâ³ä-
íî äî âèìîã Çàêîíó â³ä 17.05.2018 ð. ùå
íå áóëè ïðåäìåòîì íàóêîâîãî äîñë³äæåí-
íÿ. Â³äïîâ³äíî íå ïðîâîäèâñÿ é ïîð³â-
íÿëüíèé àíàë³ç ì³æ íîðìàìè Çàêîíó â³ä
16.05.1999 ð. òà Çàêîíó â³ä 17.05.2018 ð.

Îòæå, ìåòîþ ñòàòò³ º äîñë³äæåííÿ îñ-
íîâíèõ íîâàö³é, çàïðîâàäæåíèõ Çàêî-
íîì â³ä 17.05.2018 ð. ó ñôåð³ ïðàâîâîãî
ðåãóëþâàííÿ òðàíñïëàíòàö³¿ àíàòîì³÷-
íèõ ìàòåð³àë³â, âèçíà÷åííÿ ¿õ îáãðóíòî-
âàíîñò³ òà äîñêîíàëîñò³, à òàêîæ ïðîâå-
äåííÿ ïîð³âíÿëüíîãî àíàë³çó ì³æ
îñíîâíèìè ïîëîæåííÿìè âèùåçãàäàíèõ
çàêîí³â.

Äëÿ äîñÿãíåííÿ ïîñòàâëåíî¿ ìåòè íà-
ñàìïåðåä íåîáõ³äíî êîðîòêî çãàäàòè, ÿê³
ñàìå íåäîë³êè, ùî ì³ñòÿòüñÿ ó íîðìàõ
Çàêîíó â³ä 16.05.1999 ð., íà äóìêó â÷å-
íèõ òà ïðàêòèê³â, íàéá³ëüøå ïåðåøêî-
äæàþòü åôåêòèâíîìó âèêîðèñòàííþ â
ìåäè÷í³é ïðàêòèö³ òðàíñïëàíòàö³¿ ÿê
ìåòîäó ë³êóâàííÿ. Äëÿ öüîãî çâåðíåìîñÿ
äî îñíîâíèõ ïîëîæåíü öüîãî Çàêîíó.
Çîêðåìà, ÷èííå çàêîíîäàâñòâî çàëåæíî
â³ä âèäó äîíîðñòâà ïåðåäáà÷àº äâà ìîæ-
ëèâèõ âàð³àíòè òðàíñïëàíòàö³¿: à) äî-
íîð — æèâà îñîáà; á) äîíîð — ïîìåðëà
îñîáà (òðóï). Ó ïåðøîìó âèïàäêó çã³äíî
ç³ ñò. 12 ÷èííîãî Çàêîíó êîëî ïîòåíö³é-
íèõ äîíîð³â ÷³òêî âèçíà÷åíî çàêîíîäàâ-
öåì ³ îáìåæóºòüñÿ âèêëþ÷íî áëèçüêèìè
ðîäè÷àìè ðåöèï³ºíòà (áàòüêî, ìàòè, ñèí,
äî÷êà, ä³ä, áàáà, îíóê, îíóêà, áðàò, ñå-
ñòðà, äÿäüêî, ò³òêà, ïëåì³ííèê, ïëåì³í-
íèöÿ) òà ³íøèì ç ïîäðóææÿ. Âèêëþ÷åí-
íÿ ïåðåäáà÷åíî çàêîíîäàâöåì ëèøå ó âè-
ïàäêàõ òðàíñïëàíòàö³¿ àíàòîì³÷íèõ
ìàòåð³àë³â, çäàòíèõ äî ðåãåíåðàö³¿. Áåç-
ïåðå÷íî ðîçãëÿíóòà íîðìà çíà÷íî çâó-
æóº êîëî ïîòåíö³éíèõ äîíîð³â ³ çìåíøóº
øàíñè ðåöèï³ºíòà íà çàñòîñóâàííÿ
òðàíñïëàíòàö³¿ ÿê ìåòîäó ë³êóâàííÿ â
ìåæàõ Óêðà¿íè (õî÷åìî çàóâàæèòè, ùî
òåðì³í «ïîòåíö³éíèé äîíîð» ó òåêñò³
ñòàòò³ ìè âæèâàºìî ó çàãàëüíîïðèéíÿòî-
ìó ðîçóì³íí³ — «ìîæëèâèé, ìàéáóòí³é,
â³ðîã³äíèé äîíîð», îñê³ëüêè íå ìîæåìî
ïîãîäèòèñÿ ³ç çàïðîïîíîâàíèì çàêîíî-
äàâöåì ó ñò. 1 Çàêîíó òåðì³íîì, ÿêèé ïå-
ðåäáà÷àº ùî ïîòåíö³éíèé äîíîð — öå âè-
êëþ÷íî ïîìåðëà îñîáà).

Êð³ì òîãî, ïîòð³áíî âðàõîâóâàòè ùå é
òàêèé âàæëèâèé ôàêòîð ÿê îáîâ’ÿçêîâà
íàÿâí³ñòü ³ìóíîëîã³÷íî¿ ñóì³ñíîñò³ ì³æ
äîíîðîì ³ ðåöèï³ºíòîì, îñê³ëüêè ¿¿ â³ä-
ñóòí³ñòü óíåìîæëèâëþº çàñòîñóâàííÿ
ìåòîäó òðàíñïëàíòàö³¿. Ç îãëÿäó íà âèê-
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ëàäåíå ìîæíà çðîáèòè ëîã³÷íèé âèñíî-
âîê, ùî îñíîâíèì øëÿõîì äëÿ á³ëüø ïîâ-
íîãî çàáåçïå÷åííÿ ïîòðåáè ðåöèï³ºíò³â ó
äîíîðñüêèõ îðãàíàõ ïðè çàñòîñóâàíí³ òà-
êîãî âèäó òðàíñïëàíòàö³¿ (äîíîð — æèâà
îñîáà) ìîæå ñòàòè ëèøå ðîçøèðåííÿ êî-
ëà ïîòåíö³éíèõ äîíîð³â — æèâèõ îñ³á
øëÿõîì çíÿòòÿ âñòàíîâëåíèõ îáìåæåíü
òà âíåñåííÿ â³äïîâ³äíèõ çì³í äî â³ò÷èç-
íÿíîãî çàêîíîäàâñòâà.

Ïðîòå âèêëþ÷íî çà ðàõóíîê ðîçøè-
ðåííÿ êîëà ïîòåíö³éíèõ äîíîð³â — æè-
âèõ îñ³á íåìîæëèâî áóäå â ïîâíîìó îáñÿ-
ç³ çàáåçïå÷èòè ³ñíóþ÷èé ïîïèò íà àíàòî-
ì³÷í³ ìàòåð³àëè äëÿ òðàíñïëàíòàö³¿,
àäæå ê³ëüê³ñòü ïàö³ºíò³â, ÿê³ ùîð³÷íî
ïîòðåáóþòü òðàíñïëàíòàö³¿, çà äàíèìè
ÌÎÇ Óêðà¿íè, õàðàêòåðèçóºòüñÿ íàñòóï-
íèìè öèôðàìè: 2000 — ïåðåñàäêà íèðêè,
1500 — ïå÷³íêè ³ áëèçüêî 1000 — ñåð-
öÿ [1]. Çàáåçïå÷èòè òàêèé îáñÿã ïîïèòó â
äîíîðñüêèõ îðãàíàõ ìîæëèâî ëèøå çà ðà-
õóíîê á³ëüø øèðîêîãî çàñòîñóâàííÿ ³í-
øîãî âèäó òðàíñïëàíòàö³¿ — ç âèêîðèñ-
òàííÿì àíàòîì³÷íèõ ìàòåð³àë³â ïîìåðëî¿
îñîáè (äîíîðà-òðóïà). Ôàêòîðîì, ÿêèé
ïåðåøêîäæàº á³ëüø àêòèâíîìó çàñòîñó-
âàííþ öüîãî âèäó òðàíñïëàíòàö³¿ â Óêðà-
¿í³, º çàêð³ïëåííÿ ó â³ò÷èçíÿíîìó çàêî-
íîäàâñòâ³ ïðèíöèïó «ïðåçóìïö³¿
íåçãîäè». Çîêðåìà ÷. 1 ñò. 16 Çàêîíó â³ä
16.05.1999 ð. ì³ñòèòü íîðìó íàñòóïíîãî
çì³ñòó: «Êîæíà ïîâíîë³òíÿ ä³ºçäàòíà îñî-
áà ìîæå äàòè ïèñüìîâó çãîäó àáî íåçãîäó
ñòàòè äîíîðîì àíàòîì³÷íèõ ìàòåð³àë³â ó
ðàç³ ñâîº¿ ñìåðò³. Çà â³äñóòíîñò³ òàêî¿ çàÿ-
âè àíàòîì³÷í³ ìàòåð³àëè ó ïîìåðëî¿ ïîâ-
íîë³òíüî¿ ä³ºçäàòíî¿ îñîáè ìîæóòü áóòè
âçÿò³ çà çãîäîþ ïîäðóææÿ àáî ðîäè÷³â,
ÿê³ ïðîæèâàëè ç íåþ äî ñìåðò³. Ó ïîìåð-
ëèõ íåïîâíîë³òí³õ, îáìåæåíî ä³ºçäàòíèõ
àáî íåä³ºçäàòíèõ îñ³á àíàòîì³÷í³ ìàòå-
ð³àëè ìîæóòü áóòè âçÿò³ çà çãîäîþ ¿õ çà-
êîííèõ ïðåäñòàâíèê³â». Îòæå, Çàêîí â³ä
16.05.1999 ð. ïåðåäáà÷àº îáîâ’ÿçêîâ³ñòü
îòðèìàííÿ çãîäè áëèçüêèõ ðîäè÷³â ÷è ³í-
øèõ îñ³á äëÿ âèëó÷åííÿ àíàòîì³÷íèõ ìà-
òåð³àë³â ó ïîìåðëî¿ îñîáè, ÿêà íå çàëè-
øèëà ñâîãî ïèñüìîâîãî âîëåâèÿâëåííÿ ç
öüîãî ïèòàííÿ. Ïðîòå íà ïðàêòèö³ ïðîöåñ
âñòàíîâëåííÿ íàÿâíîñò³ ðîäè÷³â ó ïîìåð-
ëî¿ îñîáè, ¿õ ìîæëèâîãî ì³ñöÿ ïåðåáóâàí-

íÿ òà âëàñíå îòðèìàííÿ çãîäè â³ä óïîâíî-
âàæåíèõ îñ³á ìîæå áóòè íàñò³ëüêè òðèâà-
ëèì ó ÷àñ³, ùî öå óíåìîæëèâëþº âèêî-
ðèñòàííÿ àíàòîì³÷íèõ ìàòåð³àë³â äëÿ
òðàíñïëàíòàö³¿.

Ðàçîì ³ç òèì, ó çàêîíîäàâñòâ³ áàãàòüîõ
êðà¿í çàêð³ïëåíî ïðèíöèï «ïðåçóìïö³¿
çãîäè», ñóòí³ñòü ÿêîãî êîðîòêî ïîëÿãàº â
òîìó, ùî ÿêùî îñîáà çà æèòòÿ íå çàëè-
øèëà æîäíèõ ðîçïîðÿäæåíü ùîäî ñâî¿õ
àíàòîì³÷íèõ ìàòåð³àë³â (çãîäè àáî íåçãî-
äè), âîíà àïð³îð³ ââàæàºòüñÿ òàêîþ, ùî
íå çàïåðå÷óº ïðîòè ¿õ âèêîðèñòàííÿ äëÿ
òðàíñïëàíòàö³¿ ó âèïàäêó ñìåðò³, ùî
çíà÷íî ñïðîùóº ïðîöåñ âèëó÷åííÿ àíà-
òîì³÷íèõ ìàòåð³àë³â ó ïîìåðëî¿ ëþäèíè
òà ñïðèÿº á³ëüø øèðîêîìó çàñòîñóâàííþ
òðàíñïëàíòàö³¿ ÿê ìåòîäó ë³êóâàííÿ. Íà
äóìêó áàãàòüîõ íàóêîâö³â òà ïðàêòèêóþ-
÷èõ ë³êàð³â, ñàìå çàïðîâàäæåííÿ ïðèí-
öèïó «ïðåçóìïö³¿ çãîäè» ó â³ò÷èçíÿíå
çàêîíîäàâñòâî ñïðîìîæíå ñòàòè ðóø³ºì
äëÿ ïîäàëüøîãî òà åôåêòèâíîãî ðîçâèò-
êó â³ò÷èçíÿíî¿ òðàíñïëàíòîëîã³¿. Á³ëüø
òîãî, íà äóìêó ìåäè÷íèõ ïðàö³âíèê³â —
âèñîêîêâàë³ô³êîâàíèõ ôàõ³âö³â ó ñôåð³
òðàíñïëàíòàö³¿, ñàìå çàêð³ïëåííÿ ó
â³ò÷èçíÿíîìó çàêîíîäàâñòâ³ ïðèíöèïó
«ïðåçóìïö³¿ íåçãîäè» º íà ñüîãîäí³ ãî-
ëîâíîþ ïåðåøêîäîþ äëÿ ðîçâèòêó ö³º¿
ãàëóç³ [1].

Ó êîíòåêñò³ âèêëàäåíîãî íå ìîæíà çà-
ëèøèòè ïîçà óâàãîþ íàñòóïíèé ôàêò. Ñå-
ðåä ïðåäñòàâíèê³â þðèäè÷íî¿ ñï³ëüíîòè
(ïåðåâàæíî íàóêîâö³â-þðèñò³â) íåìàº íà
ñüîãîäí³ îäíîñòàéíîñò³ ç ïèòàííÿ: ÿê³é
ñàìå ç ìîäåëåé ïîñìåðòíîãî äîíîðñòâà —
«ïðåçóìïö³¿ çãîäè» àáî «ïðåçóìïö³¿ íå-
çãîäè» — çàêîíîäàâåöü ïîâèíåí íàäàòè
ïåðåâàãó. ²ñíóº äîñòàòíüî ïðèõèëüíèê³â
ÿê ïåðøî¿, òàê ³ äðóãî¿, ïðîòèëåæíî¿,
òî÷êè çîðó. ² êîæíà ç³ ñòîð³í íàâîäèòü
íà ï³äòâåðäæåííÿ ñâîº¿ ïðàâîâî¿ ïîçèö³¿
ö³ëó íèçêó âëàñíèõ àðãóìåíò³â [1; 3; 7;
9]. Ïðîòå äåòàëüíèé àíàë³ç àðãóìåíò³â
ñòîð³í çàëèøèìî çà ìåæàìè íàøîãî äî-
ñë³äæåííÿ ³ çâåðíåìî óâàãó âèêëþ÷íî íà
íàñòóïíå. Çîêðåìà, ÿê àðãóìåíò íà êî-
ðèñòü çàñòîñóâàííÿ «ïðåçóìïö³¿ íåçãî-
äè» ¿¿ ïðèõèëüíèêè íàâîäÿòü ïðèêëàäè
çàðóá³æíèõ êðà¿í, â ÿêèõ òàêà ìîäåëü
«ïîñìåðòíîãî äîíîðñòâà» óñï³øíî ôóíê-
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ö³îíóº. Öå ä³éñíî òàê, àëå ïðè öüîìó âî-
íè ÷îìóñü çàáóâàþòü çãàäàòè — ³ íà ÿêî-
ìó âèñîêîìó ð³âí³ ðîçâèòêó ïåðåáóâàº
òðàíñïëàíòîëîã³ÿ â öèõ êðà¿íàõ, ³ ð³âåíü
äîòðèìàííÿ â íèõ ïðèíöèïó âåðõîâåí-
ñòâà ïðàâà, ³ ñòàí ¿õ äåìîêðàòèçàö³¿, ³ ðå-
àëüí³ñòü äîòðèìàííÿ ïð³îðèòåòó ïðàâ
ëþäèíè, îñîáëèâîñò³ ìåíòàë³òåòó, ð³âåíü
êîðóìïîâàíîñò³ òà ö³ëèé ðÿä ³íøèõ ÷èí-
íèê³â.

Ââàæàºìî, ùî íà ñüîãîäí³ ó íàøî¿
êðà¿íè º ëèøå îäèí åôåêòèâíèé òà ðàö³î-
íàëüíèé øëÿõ äëÿ øâèäêîãî ³ íàéìåíø
âèòðàòíîãî ñïîñîáó ³ç çàáåçïå÷åííÿ ïî-
òðåá ðåöèï³ºíò³â ó äîíîðñüêèõ îðãà-
íàõ — âèêîðèñòàííÿ àíàòîì³÷íèõ ìàòå-
ð³àë³â ïîìåðëèõ îñ³á ³ç çàïðîâàäæåííÿì
ïðèíöèïó «ïðåçóìïö³¿ çãîäè». ² öåé
ôàêò, äî ðå÷³, âèçíàþòü ³ ïðèõèëüíèêè
ïðèíöèïó «ïðåçóìïö³¿ íåçãîäè» [3; 9].
²íøîãî øëÿõó â ³ñíóþ÷èõ ðåàë³ÿõ äëÿ
íàøî¿ êðà¿íè, òèì á³ëüø óðàõîâóþ÷è ïîâ-
íèé äåô³öèò ÷àñó äëÿ òðèâàëèõ çì³í òà
ïåðåòâîðåíü, ïðîñòî íå ³ñíóº. Íàéêðà-
ùèì ³ íàî÷íèì öüîìó ï³äòâåðäæåííÿì º
ïðèêëàä íàøîãî íàéáëèæ÷îãî ñóñ³äà —
Ðåñïóáë³êè Á³ëîðóñü, â ÿê³é ï³ñëÿ çàïðî-
âàäæåííÿ ïðåçóìïö³¿ çãîäè ê³ëüê³ñòü
òðàíñïëàíòàö³é çá³ëüøèëàñÿ ó 40 ðàç³â, ³
äî çàêëàä³â îõîðîíè çäîðîâ’ÿ ÿêî¿ ñüîãî-
äí³ âèìóøåí³ çâåðòàòèñÿ íàø³ ñï³âãðî-
ìàäÿíè, ùîá âðÿòóâàòè ñâîº æèòòÿ àáî
æèòòÿ ñâî¿õ ð³äíèõ òà áëèçüêèõ [1].

Ï³äñóìîâóþ÷è âèêëàäåíå, çàíà÷èìî,
ùî ãîëîâíèìè íåäîë³êàìè ÷èííîãî çàêî-
íîäàâñòâà º øòó÷íå îáìåæåííÿ êîëà ïî-
òåíö³éíèõ äîíîð³â — æèâèõ îñ³á òà çà-
êð³ïëåííÿ â çàêîí³ ïðèíöèïó «ïðå-
çóìïö³¿ íåçãîäè», ùî ³ñòîòíî ïåðåøêî-
äæàº çàäîâîëåííþ ïîòðåá ðåöèï³ºíò³â ó
àíàòîì³÷íèõ ìàòåð³àëàõ äëÿ òðàíñïëàí-
òàö³¿ ³ çíà÷íî çìåíøóº ¿õ øàíñè íà îäó-
æàííÿ, à ³íîä³ é íà æèòòÿ âçàãàë³.

Íàðàç³ ïðîàíàë³çóºìî çì³ñò îñíîâíèõ
íîðì Çàêîíó â³ä 17.05.2018 ð. òà îäíî-
÷àñíî ç’ÿñóºìî — íàñê³ëüêè æ ïîâíî çà-
êîíîäàâåöü ñïðîì³ãñÿ óñóíóò³ íàâåäåí³
íàìè âèùå íåäîë³êè.

Çàãàëüí³ óìîâè òà ïîðÿäîê çàñòîñó-
âàííÿ òðàíñïëàíòàö³¿ ÿê ìåòîäó ë³êóâàí-
íÿ, à òàêîæ óìîâè òà ïîðÿäîê âèëó÷åííÿ
àíàòîì³÷íèõ ìàòåð³àë³â ó æèâèõ äîíîð³â

(ïðèæèòòºâå äîíîðñòâî) ðåãëàìåíòóþòü-
ñÿ ñòàòòÿìè 13—15 Çàêîíó â³ä
17.05.2018 ð.

Ñèñòåìíèé àíàë³ç íîðì, çàêð³ïëåíèõ
ó ÷àñòèíàìè 8; 9 ñò. 13 òà ÷. 2 ñò. 14 Çà-
êîíó â³ä 17.05.2018 ð. ñâ³ä÷èòü, ùî çàêî-
íîäàâåöü çàêð³ïëþº òðè âèäè «ïðèæèò-
òºâîãî äîíîðñòâà» (íàçâè ÿêèõ ìè íàâî-
äèìî, äîòðèìóþ÷èñü òåðì³íîëîã³¿, çàñòî-
ñîâàíî¿ çàêîíîäàâöåì):

1 — ðîäèííå äîíîðñòâî;
2 — ïåðåõðåñíå äîíîðñòâî;
3 — äîíîðñòâî àíàòîì³÷íèõ ìàòåð³-

àë³â, çäàòíèõ äî ðåãåíåðàö³¿ (ñàìîâ³äòâî-
ðåííÿ), â òîìó ÷èñë³ ãåìîïîåòè÷íèõ
ñòîâáóðîâèõ êë³òèí, ùî ìîæå çä³éñíþâà-
òèñÿ æèâèì äîíîðîì, ÿêèé íå º áëèçü-
êèì ðîäè÷åì àáî ÷ëåíîì ñ³ì’¿ ðåöèï³-
ºíòà.

Ïî÷íåìî ç ðîçãëÿäó îñòàííüîãî. Ñóò-
í³ñòü òà ïîðÿäîê öüîãî âèäó äîíîðñòâà
äîñòàòíüî ïîâíî ³ çðîçóì³ëî âðåãóëüîâà-
íî íîðìàìè ñòàòåé 14, 15 Çàêîíó â³ä
17.05.2018 ð. Ïðîòå öåé âèä äîíîðñòâà
íå º íîâàö³ºþ çàêîíîäàâöÿ, îñê³ëüêè
óìîâè òà ïîðÿäîê âçÿòòÿ ó æèâîãî äîíî-
ðà, ÿêèé íå º áëèçüêèì ðîäè÷åì ÷è ³í-
øèì ç ïîäðóææÿ ðåöèï³ºíòà àíàòîì³÷-
íèõ ìàòåð³àë³â, çäàòíèõ äî ðåãåíåðàö³¿
(â òîìó ÷èñë³ ³ ê³ñòêîâîãî ìîçêó), ïåðåä-
áà÷åíî é íîðìàìè ñòàòå 12—14 Çàêîíó
â³ä 16.05.1999 ð.

Íàñòóïíèé âèä — «ïåðåõðåñíå äîíîð-
ñòâî». Öåé âèä äîíîðñòâà º íîâàö³ºþ çà-
êîíîäàâöÿ, îñê³ëüêè Çàêîí â³ä
16.05.1999 ð. òàêîãî éîãî âèäó íå ïåðåä-
áà÷àâ. Çàïðîâàäæåííÿ çàêîíîäàâöåì
öüîãî íîâîãî âèäó äîíîðñòâà, áåçïåðå÷íî,
º ïîçèòèâíèì êðîêîì óïåðåä äî ðîçâ’ÿ-
çàííÿ ³ñíóþ÷èõ ïðîáëåì, îñê³ëüêè äàº
ìîæëèâ³ñòü ðîçøèðèòè êîëî ïîòåíö³é-
íèõ æèâèõ äîíîð³â çà ðàõóíîê îñ³á, ÿê³
íå íàëåæàòü äî êàòåãîð³¿ áëèçüêèõ ðîäè-
÷³â òà ÷ëåí³â ñ³ì’¿. Ïðîòå, çàïðîâàäæóþ-
÷è ó çàêîíîäàâñòâî öåé íîâèé, ðàí³øå
íåâ³äîìèé éîìó (çàêîíîäàâñòâó) òåð-
ì³í — «ïåðåõðåñíå äîíîðñòâî», çàêîíî-
äàâåöü, íà æàëü, îáìåæèâñÿ ëèøå òèì,
ùî ó ñò. 1 Çàêîíó â³ä 17.05.2018 ð., ÿêà
ìàº íàçâó «Âèçíà÷åííÿ òåðì³í³â», êîí-
ñòàòóâàâ íàñòóïíå: «ïåðåõðåñíå äîíîð-
ñòâî — îáì³í æèâèìè ³ìóíîëîã³÷íî ñó-
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ì³ñíèìè äîíîðàìè ì³æ ðåöèï³ºíòàìè»,
íå ðîçêðèâøè ïîâíî ³ äåòàëüíî àí³ éîãî
ñóòíîñò³, àí³ éîãî çì³ñòó. Äî ðå÷³, äî-
ö³ëüíî çàóâàæèòè, ùî, ðàçîì ³ç òèì,
ñò. 1 Çàêîíó â³ä 17.05.2018 ð. ïåðåâàíòà-
æåíà ö³ëîþ íèçêîþ ðîçëîãèõ òà íå÷³ò-
êèõ òåðì³í³â, ïîòðåáà ó çàêð³ïëåíí³ á³ëü-
øîñò³ ÿêèõ íà ð³âí³ çàêîíó âèêëèêàº
îáãðóíòîâàíèé ñóìí³â. Íå ðîçêðèâàº íàì
çàêîíîäàâåöü çì³ñòó òåðì³íà «ïåðåõðåñ-
íå äîíîðñòâî» é ó ñò. 14 Çàêîíó â³ä
17.05.2018 ð. («Âèëó÷åííÿ àíàòîì³÷íèõ
ìàòåð³àë³â ó æèâèõ äîíîð³â (ïðèæèòòºâå
äîíîðñòâî)»). ² ëèøå ó ÷. 9 ñò. 13 Çàêîíó
â³ä 17.05.2018 ð. («Óìîâè òà ïîðÿäîê çà-
ñòîñóâàííÿ òðàíñïëàíòàö³¿») çàêîíîäà-
âåöü çãàäóº ïðî «ïåðåõðåñíå äîíîðñòâî»
íàñòóïíå: «Ó ðàç³ óõâàëåííÿ êîíñè-
ë³óìîì ë³êàð³â ð³øåííÿ ïðî íåìîæ-
ëèâ³ñòü çàñòîñóâàííÿ òðàíñïëàíòàö³¿ ðå-
öèï³ºíòó â³ä æèâîãî äîíîðà ç ÷èñëà éîãî
áëèçüêèõ ðîäè÷³â àáî ÷ëåí³â ñ³ì’¿ çà ðå-
çóëüòàòàìè âèçíà÷åííÿ ³ìóíîëîã³÷íî¿
ñóì³ñíîñò³ äîíîðà òà ðåöèï³ºíòà, êîíñè-
ë³óì ìîæå óõâàëèòè ð³øåííÿ ïðî çàñòî-
ñóâàííÿ ïåðåõðåñíîãî äîíîðñòâà. Ïåðå-
õðåñíå äîíîðñòâî çàñòîñîâóºòüñÿ ì³æ ðå-
öèï³ºíòàìè, ÿê³ âêëþ÷åí³ äî ªäèíî¿ äåð-
æàâíî¿ ³íôîðìàö³éíî¿ ñèñòåìè òðàíñ-
ïëàíòàö³¿. Ïîðÿäîê çàñòîñóâàííÿ
ïåðåõðåñíîãî äîíîðñòâà çàòâåðäæóºòüñÿ
Êàá³íåòîì Ì³í³ñòð³â Óêðà¿íè». Ç³ çì³ñòó
ö³º¿ íîðìè âèïëèâàº, ùî ïåðåõðåñíå äî-
íîðñòâî ÿê âèä òðàíñïëàíòàö³¿ ìîæå áó-
òè çàñòîñîâàíå ëèøå ó âèïàäêó, êîëè â³ä-
ñóòíÿ ³ìóíîëîã³÷íà ñóì³ñí³ñòü ç ðåöè-
ï³ºíòîì ó æèâîãî äîíîðà ç ÷èñëà áëèçü-
êèõ ðîäè÷³â ÷è ÷ëåí³â ñ³ì’¿, à ïîðÿäîê
éîãî çàñòîñóâàííÿ âèçíà÷àºòüñÿ íîðìà-
òèâíî-ïðàâîâèì àêòîì Êàá³íåòó Ì³í³-
ñòð³â Óêðà¿íè. Îñîáèñòî ó àâòîðà ñòàòò³
ëîã³÷íî âèíèêàº çàïèòàííÿ — ÷è ìîæíà
ââàæàòè íîðìàëüíèì òàêèé ñòàí ðå÷åé,
êîëè ï³äçàêîííèì íîðìàòèâíèì àêòîì
áóäå âðåãóëüîâóâàòèñÿ ïîðÿäîê çàñòîñó-
âàííÿ ïðàâîâîãî ³íñòèòóòó, çì³ñò òà ñóò-
í³ñòü ÿêîãî íå ðîçêðèò³ ³ íå çàêð³ïëåí³
íà ð³âí³ çàêîíó? Â³äïîâ³äü áóäå îäíî-
çíà÷íà — í³. Àäæå îñíîâíå ïðèçíà÷åííÿ
ï³äçàêîííèõ íîðìàòèâíî-ïðàâîâèõ àê-
ò³â — öå çàáåçïå÷åííÿ ðåàë³çàö³¿ íîðì
çàêîíó òà ¿õ äåòàë³çàö³ÿ, à íå íàâïàêè.

Íàâåäåíå ñâ³ä÷èòü ïðî ïðÿìå ³ãíîðóâàí-
íÿ çàêîíîäàâöåì îñíîâíèõ ïðàâèë íîð-
ìîòâîðåííÿ, ùî ìîæå ïðèçâåñòè â ïî-
äàëüøîìó äî ñóòòºâèõ ïðîáëåì ïðè òëó-
ìà÷åíí³ òà çàñòîñóâàíí³ â³äïîâ³äíèõ
íîðì. Íà íàøó äóìêó, äî âñòóïó â ä³þ
Çàêîíó â³ä 17.05.2018 ð. öþ âàäó çàêîíî-
äàâöþ îáîâ’ÿçêîâî ïîòð³áíî óñóíóòè.

Íàðåøò³, îñòàíí³é âèä ïðèæèòòºâîãî
äîíîðñòâà, çà Çàêîíîì â³ä 17.05.2018 ð. —
«ðîäèííå äîíîðñòâî». ² çíîâó òàêè, ³ãíî-
ðóþ÷è òàê³ âèçíà÷àëüí³ çàñàäè íîðìî-
òâîð÷îñò³ ÿê ÷³òê³ñòü, ÿñí³ñòü òà îäíî-
çíà÷í³ñòü íîðìàòèâíèõ ïðèïèñ³â, çàêî-
íîäàâåöü, çàçíà÷àþ÷è ó ÷. 2 ñò. 14 Çàêî-
íó â³ä 17.05.2018 ð., ùî «âèëó÷åííÿ
àíàòîì³÷íèõ ìàòåð³àë³â ó æèâîãî äîíîðà
ìîæëèâå ó ðàç³ ðîäèííîãî äîíîðñòâà àáî
ïåðåõðåñíîãî äîíîðñòâà» òà çàñòîñîâóþ-
÷è ó òåêñò³ Çàêîíó òåðì³í «ðîäèííå äî-
íîðñòâî», íàâ³òü íå ââàæàº çà äîö³ëüíå
ðîçêðèòè íàì éîãî çì³ñò ³, òèì á³ëüøå,
âèçíà÷èòè á³ëüø-ìåíø çðîçóì³ëèé ïåðå-
ë³ê îñ³á, ÿê³ ìîæóòü áóòè éîãî ñóá’ºêòà-
ìè. Á³ëüøå òîãî, çàêîíîäàâåöü íàâ³òü íå
âêëþ÷èâ öåé òåðì³í äî ñò. 1 çãàäóâàíîãî
Çàêîíó, ÿêà, ÿê ìè âæå çàçíà÷àëè âèùå,
ìàº íàçâó «Âèçíà÷åííÿ òåðì³í³â». Ìà-
áóòü, ââàæàâ öå çàéâèì. ² ëèøå àíàë³ç
çì³ñòó ïåðøîãî ðå÷åííÿ ÷. 8 ñò. 13 Çàêî-
íó â³ä 17.05.2018 ð. («Ó ðàç³ ÿêùî æè-
âèì äîíîðîì º áëèçüêèé ðîäè÷ àáî ÷ëåí
ñ³ì’¿ ðåöèï³ºíòà (ðîäèííå äîíîðñòâî)…»)
äîçâîëÿº íàì ä³éòè âèñíîâêó, ùî äëÿ âè-
çíà÷åííÿ ñóá’ºêò³â öüîãî âèäó äîíîðñòâà
íàì íåîáõ³äíî çâåðíóòèñÿ äî çàêð³ïëåíî-
ãî çàêîíîäàâöåì ó ñò. 1 Çàêîíó â³ä
17.05.2018 ð. òåðì³íà «áëèçüê³ ðîäè÷³ òà
÷ëåíè ñ³ì’¿». Çà âåðñ³ºþ çàêîíîäàâöÿ,
«áëèçüê³ ðîäè÷³ òà ÷ëåíè ñ³ì’¿» — ÷îëî-
â³ê, äðóæèíà, áàòüêî, ìàòè, â³ò÷èì, ìà-
÷óõà, ñèí, äî÷êà, ïàñèíîê, ïàä÷åðêà,
ð³äíèé áðàò, ð³äíà ñåñòðà, ä³ä, áàáà, ïðà-
ä³ä, ïðàáàáà, âíóê, âíó÷êà, ïðàâíóê,
ïðàâíó÷êà, óñèíîâëþâà÷ ÷è óñèíîâëå-
íèé, îï³êóí ÷è ï³êëóâàëüíèê, îñîáà, ÿêà
ïåðåáóâàº ï³ä îï³êîþ àáî ï³êëóâàííÿì, à
òàêîæ îñîáè, ÿê³ ñï³ëüíî ïðîæèâàþòü,
ïîâ’ÿçàí³ ñï³ëüíèì ïîáóòîì ³ ìàþòü âçà-
ºìí³ ïðàâà òà îáîâ’ÿçêè, ó òîìó ÷èñë³
îñîáè, ÿê³ ñï³ëüíî ïðîæèâàþòü, àëå íå
ïåðåáóâàþòü ó øëþá³. Íàâåäåíèé ïåðå-
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ë³ê ïîòåíö³éíèõ äîíîð³â—æèâèõ îñ³á
ñâ³ä÷èòü ïðî çàíàäòî äîâ³ëüíå òëóìà÷åí-
íÿ çàêîíîäàâöåì öüîãî òåðì³íà — àäæå,
íàïðèêëàä, â³äêîëè öå îï³êóíà òà ï³êëó-
âàëüíèêà ìîæíà ââàæàòè áëèçüêèìè ðî-
äè÷àìè ÷è ÷ëåíàìè ñ³ì’¿? Íàâ³òü ïî-
á³æíèé ïîãëÿä íà çì³ñò öüîãî òåðì³íà
ñâ³ä÷èòü, ùî öå ÿêèéñü äèâíèé ³ íå çîâ-
ñ³ì çðîçóì³ëèé ñèìá³îç íîðì, çàêð³ïëå-
íèõ ó ÷àñòèíàõ 1—2 ñò. 2 Ñ³ìåéíîãî êî-
äåêñó Óêðà¿íè (äàë³ — ÑÊ Óêðà¿íè), ùî
âèçíà÷àþòü ïåðåë³ê ó÷àñíèê³â ñ³ìåéíèõ
â³äíîñèí, ÿê³ ðåãóëþº ÑÊ Óêðà¿íè, òà
ïåðøîìó àáçàö³ ÷. 2 ñò. 3 ÑÊ Óêðà¿íè,
ÿêèé çàêð³ïëþº íàñòóïíå âèçíà÷åííÿ
ñ³ì’¿: «ñ³ì’þ ñêëàäàþòü îñîáè, ÿê³ ñï³ëü-
íî ïðîæèâàþòü, ïîâ’ÿçàí³ ñï³ëüíèì ïî-
áóòîì, ìàþòü âçàºìí³ ïðàâà òà îáîâ’ÿç-
êè». Êð³ì òîãî, äî öüîãî ïåðåë³êó
çàêîíîäàâåöü äîäàâ ùå îï³êóíà, ï³êëó-
âàëüíèêà òà ôðàçó «ó òîìó ÷èñë³ îñîáè,
ÿê³ ñï³ëüíî ïðîæèâàþòü, àëå íå ïåðåáó-
âàþòü ó øëþá³». Íå áóäå çàéâèì íàãàäà-
òè, ùî ÑÊ Óêðà¿íè ïðèçíà÷åíèé äëÿ ðå-
ãóëþâàííÿ ìàéíîâèõ òà îñîáèñòèõ
íåìàéíîâèõ â³äíîñèí ì³æ ïîäðóææÿì, à
òàêîæ ì³æ ³íøèìè ÷ëåíàìè ñ³ì’¿. Òàêå
âèçíà÷åííÿ çì³ñòó öüîãî òåðì³íà, çàïðî-
ïîíîâàíå çàêîíîäàâöåì, íå âèòðèìóº
æîäíî¿ êðèòèêè — òèì á³ëüøå, ùî çà-
ïðîïîíîâàíèé ïåðåë³ê íå ìîæíà ââàæà-
òè àí³ ÷³òêî âèçíà÷åíèì ³ çðîçóì³ëèì,
àí³ âè÷åðïíèì, ùî ñòâîðþº ñóòòºâó çà-
ãðîçó äëÿ ìîæëèâèõ çëîâæèâàíü òà êî-
ðóïö³¿ ó ö³é âàæëèâ³é ñôåð³ ä³ÿëüíîñò³.

Çðîçóì³ëî, ùî çàêîíîäàâåöü íàìàãàâ-
ñÿ ñâî¿ìè ä³ÿìè äîñÿãíóòè ñóñï³ëüíîêî-
ðèñíî¿ ìåòè — ðîçøèðèòè êîëî ïîòåí-
ö³éíèõ «ðîäèííèõ äîíîð³â», ïðîòå îáðàâ
äëÿ öüîãî õèáíèé øëÿõ. Àäæå äîñòàòíüî
áóëî ëèøå ðîçøèðèòè ïåðåë³ê îñ³á, âè-
çíà÷åíèé ó ñò. 12 Çàêîíó â³ä
16.05.1999 ð., ç äîòðèìàííÿì âèìîã ùî-
äî ÷³òêîñò³ òà âèçíà÷åíîñò³ çì³ñòó ïðàâî-
âî¿ íîðìè. Íå ìîæåìî òàêîæ íå çâåðíóòè
óâàãè íà äîñèòü äèâíèé ôàêò — ç ä³þ÷î-
ãî ïåðåë³êó «ðîäèííèõ äîíîð³â» çàêîíî-
äàâåöü ÷îìóñü âèð³øèâ âèêëþ÷èòè äÿäü-
êà, ò³òêó, ïëåì³ííèêà òà ïëåì³ííèöþ,
íàòîì³ñòü äîäàâ ïðàä³äà, ïðàáàáêó, ïðàâ-
íóêà òà ïðàâíó÷êó. Îñîáèñòî äëÿ àâòîðà
ñòàòò³ òàêà ëîã³êà ä³é çàêîíîäàâöÿ çàëè-

øàºòüñÿ ïîâíîþ çàãàäêîþ. Ìîæíà ëèøå
ïðèïóñòèòè, ùî çíîâó-òàêè çàêîíîäà-
âåöü âèõîäèâ âèêëþ÷íî ç³ çì³ñòó íîðì
ÑÊ Óêðà¿íè, îñê³ëüêè ÷. 4 ñò. 2 ÑÊ Óê-
ðà¿íè âñòàíîâëþº íàñòóïíå: «Ñ³ìåéíèé
êîäåêñ Óêðà¿íè íå ðåãóëþº ñ³ìåéí³ â³ä-
íîñèíè ì³æ äâîþð³äíèìè áðàòàìè òà ñåñ-
òðàìè, ò³òêîþ, äÿäüêîì òà ïëåì³ííèöåþ,
ïëåì³ííèêîì ³ ì³æ ³íøèìè ðîäè÷àìè çà
ïîõîäæåííÿì». Õî÷à ³ öå íå ìîæíà ââà-
æàòè äîñòàòíüî ëîã³÷íèì òà îáãðóíòîâà-
íèì ïîÿñíåííÿì ä³é çàêîíîäàâöÿ.

Íà íàøó äóìêó, òàêà íåâèçíà÷åí³ñòü
Çàêîíó â³ä 17.05.2018 ð. â ÷àñòèí³ âðåãó-
ëþâàííÿ çì³ñòó ïîíÿòòÿ «ðîäèííå äîíîð-
ñòâî», à òàêîæ â³äñóòí³ñòü ÷³òêîãî òà çðî-
çóì³ëîãî ïåðåë³êó ïîòåíö³éíèõ äîíîð³â ç
÷èñëà áëèçüêèõ ðîäè÷³â òà ÷ëåí³â ñ³ì’¿
ðåöèï³ºíòà ìîæå ïðèçâåñòè é äî á³ëüø
òÿæêèõ íàñë³äê³â — âçàãàë³ óíåìîæëè-
âèòè çàñòîñóâàííÿ òàêîãî âèäó äîíîðñòâà
ï³ñëÿ âñòóïó Çàêîíó ó ä³þ
(ç 01.01.2019 ð.) òà ïðèçâåñòè äî êîëàïñó
ó ñôåð³ òðàíñïëàíòàö³¿.

Äî ³íøèõ íîâàö³é çàêîíîäàâöÿ ó ñôåð³
«ïðèæèòòºâîãî äîíîðñòâà» ìîæíà â³ä-
íåñòè ðîçøèðåííÿ ïåðåë³êó æèâèõ îñ³á,
ó ÿêèõ çàáîðîíÿºòüñÿ âèëó÷åííÿ àíà-
òîì³÷íèõ ìàòåð³àë³â — äî íüîãî äîäàòêî-
âî âêëþ÷åí³ ùå é ³íîçåìö³ òà îñîáè áåç
ãðîìàäÿíñòâà, ÿê³ íåçàêîííî ïåðåáóâà-
þòü â Óêðà¿í³, à òàêîæ âàã³òí³.

Àíàë³ç íîðì, çàêð³ïëåíèõ ó ñòàò-
òÿõ 16—17 Çàêîíó â³ä 17.05.2018 ð. ñâ³ä-
÷èòü, ùî çàêîíîäàâåöü òàê ³ íå çâåðíóâ
íàëåæíî¿ óâàãè íà ÷èñëåíí³ ïðîïîçèö³¿
íàóêîâö³â-þðèñò³â òà ïðåäñòàâíèê³â ìå-
äè÷íî¿ ñï³ëüíîòè â ÷àñòèí³ äîö³ëüíîñò³
çàïðîâàäæåííÿ ó â³ò÷èçíÿíå çàêîíîäàâ-
ñòâî ïðèíöèïó «ïðåçóìïö³¿ çãîäè», îñ-
ê³ëüêè íà íîðìàòèâíîìó ð³âí³ çàêîíîäà-
âåöü çíîâó-òàêè çàêð³ïëþº âèêëþ÷íî
ïðèíöèï «ïðåçóìïö³¿ íåçãîäè», íà îñ-
íîâíèõ íåäîë³êàõ ÿêîãî ìè âæå çóïèíÿ-
ëèñÿ âèùå.

ßê ïðîãðåñèâí³ íîâàö³¿ ïðè çàñòîñó-
âàíí³ öüîãî âèäó äîíîðñòâà ìîæíà ðîç-
ãëÿäàòè õ³áà ùî çàïðîâàäæåííÿ çàêîíî-
äàâöåì ³íñòèòóòó «ïîâíîâàæíîãî ïðåä-
ñòàâíèêà», ìîæëèâ³ñòü âíåñåííÿ çà áà-
æàííÿì îñîáè â³äïîâ³äíèõ â³äîìîñòåé
(ïðî íàäàííÿ çãîäè àáî íåçãîäè) äî äåÿ-
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êèõ ¿¿ îñîáèñòèõ äîêóìåíò³â òà âèçíà÷åí-
íÿ íà ð³âí³ çàêîíó ïåðåë³êó ïîìåðëèõ
îñ³á ó ÿêèõ çàáîðîíÿºòüñÿ âèëó÷åííÿ
àíàòîì³÷íèõ ìàòåð³àë³â äëÿ òðàíñïëàí-
òàö³¿ òà âèãîòîâëåííÿ á³î³ìïëàíòàò³â.
Ïðîòå, íà æàëü, ö³ íîâàö³¿ àæ í³ÿê íå
ñïðîìîæí³ êàðäèíàëüíî âïëèíóòè íà âè-
ð³øåííÿ ãîëîâíî¿ ïðîáëåìè, ÿêà íà ñüî-
ãîäí³ ³ñíóº ó ñôåð³ òðàíñïëàíòàö³¿ — çà-
áåçïå÷åííÿ ðåöèï³ºíò³â íåîáõ³äíîþ ê³ëü-
ê³ñòþ àíàòîì³÷íèõ ìàòåð³àë³â, ó ïåðøó
÷åðãó òàêèìè îðãàíàìè ÿê íèðêè, ñåðöå
òà ïå÷³íêà.

Íå ìîæíà ââàæàòè äîñêîíàëèìè é
îêðåì³ íîðìè Çàêîíó â³ä 17.05.2018 ð. ó
÷àñòèí³ ðåãóëþâàííÿ ïðàâîâîãî ñòàòóñó
ðåöèï³ºíò³â. Çîêðåìà ðÿä çàóâàæåíü âè-
êëèêàº ðåäàêö³ÿ äðóãîãî ðå÷åííÿ ÷. 4
ñò. 13 Çàêîíó, ÿêà âñòàíîâëþº íàñòóïíå:
«Ó ðàç³ ÿêùî ðåöèï³ºíò íå äîñÿã 14-ð³÷-
íîãî â³êó àáî âèçíàíèé â óñòàíîâëåíîìó
çàêîíîì ïîðÿäêó íåä³ºçäàòíèì, òðàíñ-
ïëàíòàö³ÿ çàñòîñîâóºòüñÿ çà çãîäîþ
îá’ºêòèâíî ïî³íôîðìîâàíèõ éîãî áàòüê³â
àáî ³íøèõ çàêîííèõ ïðåäñòàâíèê³â. Ñòî-
ñîâíî ðåöèï³ºíò³â â³êîì â³ä 14 ðîê³â ÷è
âèçíàíèõ â óñòàíîâëåíîìó çàêîíîì ïî-
ðÿäêó îáìåæåíî ä³ºçäàòíèìè òðàíñïëàí-
òàö³ÿ çàñòîñîâóºòüñÿ çà çãîäîþ öèõ
îá’ºêòèâíî ïî³íôîðìîâàíèõ îñ³á». Íàãà-
äàºìî, ùî ñòîñîâíî îñòàííüî¿ êàòåãîð³¿
îñ³á ïîêè ùå ä³þ÷à íà ñüîãîäí³ íîðìà
÷. 3 ñò. 6 Çàêîíó â³ä 16.05.1999 ð. âñòà-
íîâëþº âèìîãó íàñòóïíîãî çì³ñòó: «Ùî-
äî îñ³á â³êîì â³ä 15 (â ä³éñíîñò³ — â³ä 14)
äî 18 ðîê³â ÷è âèçíàíèõ ñóäîì îáìåæåíî
ä³ºçäàòíèìè òðàíñïëàíòàö³ÿ çàñòîñî-
âóºòüñÿ çà çãîäîþ îá’ºêòèâíî ³íôîðìîâà-
íèõ ðåöèï³ºíò³â, îá’ºêòèâíî ³íôîðìîâà-
íèõ ¿õ áàòüê³â àáî ³íøèõ çàêîííèõ
ïðåäñòàâíèê³â». Îòæå íà â³äì³íó â³ä
ä³þ÷î¿ íà ñüîãîäí³ ðåäàêö³¿ ÷. 3 ñò. 6 Çà-
êîíó â³ä 16.05.1999 ð., çàêîíîäàâåöü ó
ìàéáóòíüîìó ïëàíóº ïîçáàâèòè áàòüê³â,
ï³êëóâàëüíèê³â ÷è ³íøèõ çàêîííèõ
ïðåäñòàâíèê³â íåïîâíîë³òí³õ îñ³á â³êîì
â³ä 14 äî 18 ðîê³â òà çàêîííèõ ïðåäñòàâ-
íèê³â îñ³á, âèçíàíèõ îáìåæåíî ä³ºçäàò-
íèìè, ¿õ çàêîííîãî ïðàâà íàäàâàòè çãîäó
íà çàñòîñóâàííÿ äî ¿õ äèòèíè àáî ï³äî-
ï³÷íîãî îïåðàö³¿ ç òðàíñïëàíòàö³¿. Ôàê-
òè÷íî çàêîíîäàâåöü ñòàâèòü çíàê òîòîæ-

íîñò³ ì³æ çäàòí³ñòþ (ñïðîìîæí³ñòþ) ñà-
ìîñò³éíî ïðèéìàòè ð³øåííÿ ïðî íàäàííÿ
³íôîðìîâàíî¿ çãîäè íà ìåäè÷íå âòðó÷àí-
íÿ (òðàíñïëàíòàö³þ) ïîâíîë³òíüî¿ ä³º-
çäàòíî¿ îñîáè òà íåïîâíîë³òíüî¿ àáî
íàâ³òü îáìåæåíî ä³ºçäàòíî¿ ô³çè÷íî¿ îñî-
áè, ùî âèãëÿäàº, ì’ÿêî êàæó÷è, äóæå
äèâíèì. Çãàäàºìî, ùî ïðàâî ô³çè÷íî¿
îñîáè íà ìåäè÷íó äîïîìîãó, ÿêå âêëþ÷àº
â ñåáå é ïðàâî íàäàííÿ çãîäè íà ¿¿ íàäàí-
íÿ (ìåäè÷íå âòðó÷àííÿ), íàëåæèòü äî
îñîáèñòèõ íåìàéíîâèõ ïðàâ ô³çè÷íî¿
îñîáè (ñò. 284 ÖÊ Óêðà¿íè). Â³äïîâ³äíî
äî âèìîã ÷. 1 ñò. 272 ÖÊ Óêðà¿íè «Çä³éñ-
íåííÿ îñîáèñòèõ íåìàéíîâèõ ïðàâ»
ô³çè÷íà îñîáà çä³éñíþº îñîáèñò³ íåìàé-
íîâ³ ïðàâà ñàìîñò³éíî, à â ³íòåðåñàõ ìà-
ëîë³òí³õ, íåïîâíîë³òí³õ, à òàêîæ ïîâíî-
ë³òí³õ ô³çè÷íèõ îñ³á, ÿê³ çà â³êîì àáî çà
ñòàíîì çäîðîâ’ÿ íå ìîæóòü ñàìîñò³éíî
çä³éñíþâàòè ñâî¿ îñîáèñò³ íåìàéíîâ³ ïðà-
âà, ¿õí³ ïðàâà çä³éñíþþòü áàòüêè (óñè-
íîâëþâà÷³), îï³êóíè, ï³êëóâàëüíèêè.
Êð³ì òîãî, â³äïîâ³äíî äî ÷. 2 ö³º¿ æ ñòàò-
ò³ ô³çè÷íà îñîáà ìàº ïðàâî âèìàãàòè â³ä
ïîñàäîâèõ ³ ñëóæáîâèõ îñ³á â÷èíåííÿ
â³äïîâ³äíèõ ä³é, ñïðÿìîâàíèõ íà çàáåç-
ïå÷åííÿ çä³éñíåííÿ íåþ îñîáèñòèõ íå-
ìàéíîâèõ ïðàâ. Íàì ìîæóòü çàïåðå÷èòè,
ùî çã³äíî ÷. 3 ñò. 284 ÖÊ Óêðà¿íè (Ïðàâî
íà ìåäè÷íó äîïîìîãó) òà ÷. 1 ñò. 43 Çàêî-
íó Óêðà¿íè «Îñíîâ çàêîíîäàâñòâà Óêðà¿-
íè ïðî îõîðîíó çäîðîâ’ÿ» (äàë³ — Îñíî-
âè) ô³çè÷íà îñîáà íàáóâàº ïðàâà íàäà-
âàòè çãîäó íà ìåäè÷íå âòðó÷àííÿ ç äîñÿã-
íåííÿì 14-ð³÷íîãî â³êó. Öå ä³éñíî òàê,
àëå éäåòüñÿ ïðî çãîäó îá’ºêòèâíî ³íôîð-
ìîâàíîãî (â³äïîâ³äíî äî âèìîã ñò. 39
Îñíîâ) ïàö³ºíòà. Ïðîòå ïðè öüîìó ìè ÷î-
ìóñü çàâæäè çàáóâàºìî ïðî êîë³ç³þ, ÿêà
íà ñüîãîäí³ ³ñíóº â çàêîíîäàâñòâ³ — â³ä-
ïîâ³äíî äî ÷. 1 ñò. 285 ÖÊ Óêðà¿íè «Ïðà-
âî íà ³íôîðìàö³þ ïðî ñòàí çäîðîâ’ÿ» òà
÷. 1 ñò. 39 Îñíîâ «Îáîâ’ÿçîê íàäàííÿ ìå-
äè÷íî¿ ³íôîðìàö³¿» îòðèìàòè ïîâíó òà
äîñòîâ³ðíó ³íôîðìàö³þ ïðî ñòàí çäîðîâ’ÿ
ìàº ïðàâî âèêëþ÷íî ïîâíîë³òíÿ ô³çè÷íà
îñîáà, à â óñ³õ ³íøèõ âèïàäêàõ òàêó ³í-
ôîðìàö³þ — ùîäî äèòèíè àáî ï³äîï³÷íî-
ãî — ìàþòü ïðàâî îòðèìóâàòè áàòüêè
(óñèíîâëþâà÷³), îï³êóí, ï³êëóâàëüíèê.
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Îòæå, ³íôîðìàö³þ äëÿ ïðèéíÿòòÿ ð³øåí-
íÿ áóäóòü îòðèìóâàòè áàòüêè, à ïðèéìà-
òè ð³øåííÿ — ¿õ ä³òè? Òà íàâ³òü ³ íå ïî-
òð³áíî âäàâàòèñÿ äî ãëèáîêîãî àíàë³çó
çì³ñòó þðèäè÷íèõ íîðì, ùîá äàòè â³äïî-
â³äü íà ïðîñòå çàïèòàííÿ — à ÷è ñïðî-
ìîæíà äèòèíà â³êîì 14, 15 àáî íàâ³òü
16 ðîê³â ÷è ëþäèíà, ÿêà âíàñë³äîê íàÿâ-
íîñò³ ïåâíèõ ïñèõ³÷íèõ â³äõèëåíü âèçíà-
íà îáìåæåíî ä³ºçäàòíîþ, îäíîîñîáîâî
ïðèéíÿòè ïðàâèëüíå ³ âèâàæåíå ð³øåííÿ
ïðî äîö³ëüí³ñòü çàñòîñóâàííÿ äî íå¿
òðàíñïëàíòàö³¿? Â³äïîâ³äü áóäå îäíî-
çíà÷íà — í³. Óÿâ³òü ñîá³, ÿêà æ áóäå ðå-
àêö³ÿ áàòüê³â íåïîâíîë³òí³õ ðåöèï³ºíò³â
íà òàê³ íîâàö³¿ çàêîíîäàâöÿ! Ìè ïåðåêî-
íàí³, ùî ðàí³øå ÷è ï³çí³øå çàêîíîäà-
âåöü âèìóøåíèé áóäå ïîâåðíóòèñÿ äî
ä³þ÷î¿ íà ñüîãîäí³ ðåäàêö³¿ íîðìè â ðîç-
ãëÿäóâàí³é ÷àñòèí³. Òèì á³ëüø, ùî ï³ä-
õ³ä äî çàêîíîäàâ÷îãî âðåãóëþâàííÿ ïî-
ðÿäêó íàäàííÿ ³íôîðìîâàíî¿ çãîäè íà
ìåäè÷íå âòðó÷àííÿ ïîâèíåí áóòè äèôå-
ðåíö³éîâàíèé — ç óðàõóâàííÿì âèäó ìå-
äè÷íîãî âòðó÷àííÿ òà ñòóïåíÿ â³ðîã³äíî¿
íåáåçïåêè äëÿ çäîðîâ’ÿ ïàö³ºíòà. Àäæå
íåâèïàäêîâî íàïðèêëàä çàêîíîäàâåöü ó
Çàêîí³ Óêðà¿íè «Ïðî ë³êàðñüê³ çàñîáè»
âñòàíîâèâ âèìîãó ïðî íåîáõ³äí³ñòü îòðè-
ìàííÿ ïèñüìîâî¿ çãîäè ³ íåïîâíîë³òíüîãî
äîáðîâîëüöÿ, ³ éîãî áàòüê³â äëÿ ïðîâå-
äåííÿ êë³í³÷íèõ âèïðîáóâàíü ë³êàð-
ñüêèõ çàñîá³â. Íà íàøó äóìêó, çàêîíî-
äàâöþ áóëî á äîö³ëüíî ïîâåðíóòè áàòü-
êàì òà ³íøèì çàêîííèì ïðåäñòàâíèêàì
íåïîâíîë³òí³õ òà îáìåæåíî ä³ºçäàòíèõ
îñ³á ïðàâî íàäàâàòè çãîäó íà ïðîâåäåííÿ
òðàíñïëàíòàö³¿ ¿õ ä³òÿì òà ï³äîï³÷íèì.

Äåê³ëüêà ñë³â ïîòð³áíî ñêàçàòè ³ ïðî
íîðìó íàñòóïíîãî çì³ñòó, ÿêà çàêð³ïëåíà
ó ÷. 5 ñò. 13 Çàêîíó â³ä 17.05.2018 ð.:
«Ó ðàç³ ÿêùî ðåöèï³ºíò ïåðåáóâàº ó íå-
â³äêëàäíîìó ñòàí³, ÿêèé ñòàíîâèòü ïðÿ-
ìó òà íåâ³äâîðîòíó çàãðîçó éîãî æèòòþ,
ìåäè÷íà äîïîìîãà ³ç çàñòîñóâàííÿì
òðàíñïëàíòàö³¿ íàäàºòüñÿ áåç çãîäè ðåöè-
ï³ºíòà, éîãî áàòüê³â àáî ³íøèõ çàêîííèõ
ïðåäñòàâíèê³â». Öÿ íîðìà º ìàéæå
äîñë³âíèì â³äòâîðåííÿì ä³þ÷î¿ íîðìè
÷. 4 ñò. 6 Çàêîíó â³ä 16.05.1999 ð., ÿêà
ïåðåäáà÷àº íàñòóïíå: «Ó íåâ³äêëàäíèõ

âèïàäêàõ, êîëè º ðåàëüíà çàãðîçà æèòòþ
ðåöèï³ºíòà, éîãî çãîäà àáî çãîäà éîãî çà-
êîííèõ ïðåäñòàâíèê³â äëÿ çàñòîñóâàííÿ
òðàíñïëàíòàö³¿ íå ïîòð³áíà». Äîö³ëüíî
çàóâàæèòè, ùî îáèäâ³ íàâåäåí³ íîðìè
(³ ñòàðà, ³ íîâà) â òàê³é ðåäàêö³¿: ïî-ïåð-
øå, îáìåæóþòü îñîáèñò³ íåìàéíîâ³ ïðàâà
ðåöèï³ºíòà òà éîãî áàòüê³â (çàêîííèõ
ïðåäñòàâíèê³â) ó ÷àñòèí³ ïðàâà íà íàäàí-
íÿ çãîäè íà ìåäè÷íå âòðó÷àííÿ, à
ïî-äðóãå — ïðÿìî ñóïåðå÷àòü âèìîãàì,
ÿê³ çàêîíîäàâåöü çàêð³ïèâ ó ÷. 2 ñò. 43
Îñíîâ «Çãîäà íà ìåäè÷íå âòðó÷àííÿ».
Ïðîöèòóºìî öþ íîðìó: «Çãîäà ïàö³ºíòà
÷è éîãî çàêîííîãî ïðåäñòàâíèêà íà ìå-
äè÷íå âòðó÷àííÿ íå ïîòð³áíà ëèøå ó ðàç³
íàÿâíîñò³ îçíàê ïðÿìî¿ çàãðîçè æèòòþ
ïàö³ºíòà çà óìîâè íåìîæëèâîñò³ îòðè-
ìàííÿ ç îá’ºêòèâíèõ ïðè÷èí çãîäè íà òà-
êå âòðó÷àííÿ â³ä ñàìîãî ïàö³ºíòà ÷è éîãî
çàêîííèõ ïðåäñòàâíèê³â». Îòæå, çàêîíî-
äàâåöü ïðÿìî âèçíà÷àº, ùî çä³éñíåííÿ
ìåäè÷íîãî âòðó÷àííÿ áåç îòðèìàííÿ çãî-
äè â³äïîâ³äíîãî ñóá’ºêòà ìîæëèâî ëèøå
çà îäíî÷àñíî¿ íàÿâíîñò³ äâîõ íåîáõ³äíèõ
óìîâ: à) íàÿâí³ñòü ïðÿìî¿ çàãðîçè æèòòþ
ïàö³ºíòà; á) â³äñóòí³ñòü ç îá’ºêòèâíèõ
ïðè÷èí ìîæëèâîñò³ òàêó çãîäó îòðèìà-
òè. Ñàìå òàêó ðåäàêö³þ, íà íàøó äóìêó,
³ ïîâèíåí áóâ âèêîðèñòàòè çàêîíîäàâåöü
ïðè êîíñòðóþâàíí³ íîðìè, çàêð³ïëåíî¿ ó
÷. 5 ñò. 13 Çàêîíó â³ä 17.05.2018 ð. Ìè
ââàæàºìî íå äóæå êîðåêòíèìè íîðìè
ñïåö³àëüíîãî ìåäè÷íîãî çàêîíîäàâñòâà,
ÿê³ ïðÿìî ñóïåðå÷àòü âèìîãàì Îñíîâ —
îñíîâîïîëîæíîãî çàêîíîäàâ÷îãî àêòà,
ÿêèé âèçíà÷àº ïðàâîâ³, îðãàí³çàö³éí³,
åêîíîì³÷í³ òà ñîö³àëüí³ çàñàäè îõîðîíè
çäîðîâ’ÿ â Óêðà¿í³, ³ º ïî ñóò³, í³÷èì ³í-
øèì, ÿê «êîíñòèòóö³ºþ ìåäè÷íîãî ïðà-
ö³âíèêà».

Çàêîíîì â³ä 17.05.2018 ð. ó ïîð³âíÿí-
í³ ç ÷èííèì Çàêîíîì çì³íåíèé ïåðåë³ê
ñóá’ºêò³â, óïîâíîâàæåíèõ íà çä³éñíåííÿ
ä³ÿëüíîñò³ ó ðîçãëÿäóâàí³é ñôåð³. Íàñàì-
ïåðåä, íåîáõ³äíî çâåðíóòè óâàãó íà òîé
ôàêò, ùî, çàëèøèâøè ÷àñòèíó ïîâíîâà-
æåíü ó ö³é ñôåð³ ó êîìïåòåíö³¿ ÌÎÇ
Óêðà¿íè (ñò. 8 Çàêîíó â³ä 17.05.2018 ð.),
çàêîíîäàâåöü ïåðåäáà÷èâ ñòâîðåííÿ íî-
âîãî îðãàíó äåðæàâíîãî óïðàâë³ííÿ —
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öåíòðàëüíîãî îðãàíó âèêîíàâ÷î¿ âëàäè,
ùî ðåàë³çóº äåðæàâíó ïîë³òèêó ó ñôåð³
íàäàííÿ ìåäè÷íî¿ äîïîìîãè ³ç çàñòîñó-
âàííÿì òðàíñïëàíòàö³¿ òà çä³éñíåííÿ
ä³ÿëüíîñò³, ïîâ’ÿçàíî¿ ç òðàíñïëàíòà-
ö³ºþ. Ïîá³æíèé àíàë³ç îñíîâíèõ ïîâíî-
âàæåíü öüîãî íîâîãî îðãàíó, ÿê³ âèçíà÷å-
í³ ó ñò. 9. Çàêîíó â³ä 17.05.2018 ð.,
ñâ³ä÷èòü, ùî âèêîíàííÿ çíà÷íî¿ ¿õ ÷àñ-
òèíè íà ñüîãîäí³ ïîêëàäàºòüñÿ ÷èííèì
çàêîíîäàâñòâîì íà Êîîðäèíàö³éíèé
öåíòð òðàíñïëàíòàö³¿ îðãàí³â, òêàíèí ³
êë³òèí ÌÎÇ Óêðà¿íè, ÿêèé ä³º íà ï³äñòà-
â³ Ïîëîæåííÿ, çàòâåðäæåíîãî íàêàçîì
ÌÎÇ Óêðà¿íè â³ä 11.12.2006 ð. ¹ 812 ³ º
äåðæàâíîþ íàóêîâî-äîñë³äíîþ óñòàíî-
âîþ. Äîö³ëüí³ñòü òàêîãî êðîêó çàêîíî-
äàâöÿ âèêëèêàº îáãðóíòîâàíèé ñóìí³â,
îñîáëèâî ÿêùî çãàäàòè ïðî ñêëàäíå åêî-
íîì³÷íå ñòàíîâèùå íàøî¿ äåðæàâè, ïî-
ñò³éíèé äåô³öèò áþäæåòíèõ êîøò³â òà
âèñîêèé ð³âåíü êîðóìïîâàíîñò³ ñôåðè
äåðæàâíîãî óïðàâë³ííÿ êðà¿íè. Çäàºòü-
ñÿ, ùî á³ëüø êîðèñíèì êðîêîì áóëî áè
ñïðÿìóâàííÿ â³äïîâ³äíèõ áþäæåòíèõ
êîøò³â áåçïîñåðåäíüî íà ðîçâèòîê ìàòå-
ð³àëüíî¿ áàçè â³ò÷èçíÿíî¿ òðàíñïëàíòî-
ëîã³¿ àáî õî÷à áè íà ïðîâåäåííÿ òðàíñ-
ïëàíòàö³é íàøèì ãðîìàäÿíàì çà êîð-
äîíîì, à íå íà óòðèìàííÿ áþðîêðàòè÷íî-
ãî àïàðàòó ÷èíîâíèê³â, ÿê öå ïðîïîíóº
íàì çàêîíîäàâåöü.

Íà ñüîãîäí³ ÷èííå çàêîíîäàâñòâî ÷³ò-
êî òà îäíîçíà÷íî îáìåæóº êàòåãîð³¿ çà-
êëàä³â îõîðîíè çäîðîâ’ÿ òà óñòàíîâ, ÿê³
íàä³ëåí³ ïîâíîâàæåííÿìè çä³éñíþâàòè
ä³ÿëüí³ñòü ³ç òðàíñïëàíòàö³¿. Â³äïîâ³äíî
äî ñò. 8 Çàêîíó â³ä 16.05.1999 ð. ä³ÿëü-
í³ñòü, ïîâ’ÿçàíó ç òðàíñïëàíòàö³ºþ, ìî-
æóòü çä³éñíþâàòè àêðåäèòîâàí³ â óñòà-
íîâëåíîìó çàêîíîäàâñòâîì Óêðà¿íè ïî-
ðÿäêó äåðæàâí³ òà êîìóíàëüí³ çàêëàäè
îõîðîíè çäîðîâ’ÿ ³ äåðæàâí³ íàóêîâ³
óñòàíîâè çà ïåðåë³êîì, çàòâåðäæåíèì
Êàá³íåòîì Ì³í³ñòð³â Óêðà¿íè. Îòæå, ïðà-
âî çä³éñíþâàòè òàêó ä³ÿëüí³ñòü íà ñüîãî-
äí³ ìàþòü âèêëþ÷íî: à) çàêëàäè îõîðîíè
çäîðîâ’ÿ äåðæàâíî¿ òà êîìóíàëüíî¿ ôîðì
âëàñíîñò³; á) äåðæàâí³ íàóêîâ³ óñòàíîâè.
Ïåðåë³ê òàêèõ çàêëàä³â òà óñòàíîâ âè-
çíà÷àºòüñÿ ïîñòàíîâîþ ÊÌÓ â³ä 24 êâ³ò-

íÿ 2000 ð. ¹ 695 (â ðåäàêö³¿ ïîñòàíîâè
ÊÌÓ â³ä 18.02.2006 ð. ¹ 164).

ßê³ æ íîâàö³¿ ïðîïîíóº íàì çàêîíîäà-
âåöü ó ðåãóëþâàíí³ öüîãî ïèòàííÿ? Âñå
ñòàº çðîçóì³ëèì ï³ñëÿ îçíàéîìëåííÿ ç
â³äïîâ³äíîþ íîðìîþ ñò. 6 Çàêîíó â³ä
17.05.2018 ð., ÿêà âñòàíîâëþº, ùî äî
ñóá’ºêò³â îðãàí³çàö³¿ òà íàäàííÿ ìåäè÷-
íî¿ äîïîìîãè ³ç çàñòîñóâàííÿì òðàíñ-
ïëàíòàö³¿ òà çä³éñíåííÿ ä³ÿëüíîñò³, ïî-
â’ÿçàíî¿ ç òðàíñïëàíòàö³ºþ, íàëåæàòü
çàêëàäè îõîðîíè çäîðîâ’ÿ, ÿê³ ìàþòü
ë³öåíç³þ íà ïðîâàäæåííÿ ãîñïîäàðñüêî¿
ä³ÿëüíîñò³ ç ìåäè÷íî¿ ïðàêòèêè, ùî ïå-
ðåäáà÷àº ïðàâî íàäàííÿ ìåäè÷íî¿ äîïî-
ìîãè ³ç çàñòîñóâàííÿì òðàíñïëàíòàö³¿
òà/àáî çä³éñíåííÿ ä³ÿëüíîñò³, ïîâ’ÿçàíî¿
ç òðàíñïëàíòàö³ºþ, çã³äíî ç ïåðåë³êîì,
çàòâåðäæåíèì ÌÎÇ Óêðà¿íè. Â ïîäàëü-
øîìó, â ñò. 8 Çàêîíó â³ä 17.05.2018 ð.
ëèøå óòî÷íþºòüñÿ, ùî ñàìå äî ïîâíîâà-
æåíü ÌÎÇ Óêðà¿íè íàëåæèòü çàòâåð-
äæåííÿ ïåðåë³êó çàêëàä³â îõîðîíè çäî-
ðîâ’ÿ, ÿê³ ìàþòü ë³öåíç³þ íà ïðîâà-
äæåííÿ ãîñïîäàðñüêî¿ ä³ÿëüíîñò³ ç ìå-
äè÷íî¿ ïðàêòèêè, ùî ïåðåäáà÷àº ïðàâî
íàäàííÿ ìåäè÷íî¿ äîïîìîãè ³ç çàñòîñó-
âàííÿì òðàíñïëàíòàö³¿ òà/àáî çä³éñíåí-
íÿ ä³ÿëüíîñò³, ïîâ’ÿçàíî¿ ç òðàíñïëàíòà-
ö³ºþ.

Ç àíàë³çó çì³ñòó íàâåäåíèõ íîðì ñòàº
çðîçóì³ëèì, ùî ó òàê³é çàâóàëüîâàí³é
ôîðì³ çàêîíîäàâåöü äîñÿã íàéá³ëüø êàð-
äèíàëüíèõ çì³í çàêîíîäàâñòâà — ë³êâ³-
äóâàâ âñòàíîâëåí³ ÷èííèì çàêîíîäàâ-
ñòâîì îáìåæåííÿ íà ïðàâî çàéìàòèñÿ
ä³ÿëüí³ñòþ ç òðàíñïëàíòàö³¿ äëÿ çàêëà-
ä³â îõîðîíè çäîðîâ’ÿ ïðèâàòíî¿ ôîðìè
âëàñíîñò³. ×îìó ìè äîçâîëèëè ñîá³ íà-
çâàòè ö³ çì³íè êàðäèíàëüíèìè? À òîìó,
ùî âïåðøå çà ÷àñ ³ñíóâàííÿ íàøî¿ äåð-
æàâè â³ò÷èçíÿíå çàêîíîäàâñòâî çíÿëî îá-
ìåæåííÿ, âñòàíîâëåí³ Çàêîíîì â³ä
16.05.1999 ð. äëÿ çàêëàä³â îõîðîíè çäî-
ðîâ’ÿ ïðèâàòíî¿ ôîðìè âëàñíîñò³ ó ñôåð³
òðàíñïëàíòàö³¿ òà äîçâîëèëî áóòè ¿¿
ñóá’ºêòàìè ç 1.01.2019 ð. — çà óìîâè îò-
ðèìàííÿ ë³öåíç³¿ íà çä³éñíåííÿ òàêîãî
âèäó ä³ÿëüíîñò³. Îäíî÷àñíî (³ ãàäàºìî,
ùî íåâèïàäêîâî) çàêîíîäàâåöü çíà÷íî
ñïðîñòèâ ïîðÿäîê çàòâåðäæåííÿ â³äïî-
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â³äíîãî ïåðåë³êó çàêëàä³â îõîðîíè çäî-
ðîâ’ÿ, îñê³ëüêè âèëó÷èâ ö³ ïîâíîâàæåí-
íÿ ç êîìïåòåíö³¿ ÊÌÓ òà ïåðåäàâ ¿õ äî
êîìïåòåíö³¿ ÌÎÇ Óêðà¿íè. Ëîã³÷íî âè-
íèêàº çàïèòàííÿ — à ÷è íå çàðàíî çàêî-
íîäàâåöü âèð³øèâ äîïóñòèòè ó ñôåðó
òðàíñïëàíòàö³¿ çàêëàäè îõîðîíè çäî-
ðîâ’ÿ ïðèâàòíî¿ ôîðìè âëàñíîñò³, àäæå
íà ñüîãîäí³ ³ ç äîñòàòíüî êîíòðîëüîâàíè-
ìè çàêëàäàìè äåðæàâíî¿ òà êîìóíàëüíî¿
ôîðìè âëàñíîñò³ ìè ìàºìî ö³ëó íèçêó
ñêëàäíèõ ïðîáëåì òà ïîòåíö³éíèõ íåáåç-
ïåê. Ââàæàºìî, ùî ïåðåâàæíà á³ëüø³ñòü
íàøèõ ñï³âãðîìàäÿí ç âåëèêèì åíòóç³-
àçìîì çóñòð³íå òàê³ íîâàö³¿. Ïðîòå, ÿê
áà÷èìî, çàêîíîäàâåöü äîäåðæóºòüñÿ âè-
êëþ÷íî ³íøî¿ òî÷êè çîðó ç öüîãî ïèòàííÿ.

Êð³ì òîãî, çîâñ³ì íå çðîçóì³ëî, ÷îìó
çàêîíîäàâåöü íå âêëþ÷èâ äî íàâåäåíîãî
íèì ïåðåë³êó ñóá’ºêò³â òðàíñïëàíòàö³¿
(ñò. 6 Çàêîíó â³ä 17.05.2018 ð.) äåðæàâí³
íàóêîâ³ óñòàíîâè, ÿê öå ïåðåäáà÷àº ñüî-
ãîäí³ ÷èííå çàêîíîäàâñòâî. Äî ðå÷³ çãà-
äàºìî, ùî ïîíÿòòÿ «çàêëàäè îõîðîíè
çäîðîâ’ÿ» (ñò. 16 Îñíîâ) òà «äåðæàâí³ íà-
óêîâ³ óñòàíîâè» àæ í³ÿê íå ìîæíà ââà-
æàòè òîòîæíèìè, îñê³ëüêè âîíè º äîñèòü
â³äì³ííèìè çà çì³ñòîì. Îòæå, ìîòèâè òà-
êîãî äèñêðèì³íàö³éíîãî ð³øåííÿ çàêî-
íîäàâöÿ ñòîñîâíî äåðæàâíèõ íàóêîâèõ
óñòàíîâ çàëèøàþòüñÿ íåçðîçóì³ëèìè.

Íå ìîæíà íå çâåðíóòè óâàãè é íà ñïî-
ñ³á, ÿêèé îáðàâ çàêîíîäàâåöü äëÿ âðåãó-
ëþâàííÿ ä³ÿëüíîñò³ ªäèíî¿ äåðæàâíî¿ ³í-
ôîðìàö³éíî¿ ñèñòåìè òðàíñïëàíòàö³¿
(äàë³ — ªÄ²ÑÒ). Â³äïîâ³äíî äî ÷. 1 ñò. 11
Çàêîíó â³ä 17.05.2018 ð. ªÄ²ÑÒ ñòâî-
ðþºòüñÿ ç ìåòîþ ³íôîðìàö³éíîãî çàáåç-
ïå÷åííÿ íàäàííÿ ìåäè÷íî¿ äîïîìîãè ³ç
çàñòîñóâàííÿì òðàíñïëàíòàö³¿ òà çä³éñ-
íåííÿ ä³ÿëüíîñò³, ïîâ’ÿçàíî¿ ç òðàíñ-
ïëàíòàö³ºþ. Õî÷åìî â³äðàçó çàóâàæèòè,
ùî çàïðîâàäæåííÿ ªÄ²ÑÒ íå ìîæíà ââà-
æàòè âèêëþ÷íîþ íîâàö³ºþ çàêîíîäàâöÿ,
îñê³ëüêè ñòâîðåííÿ ö³º¿ ³íôîðìàö³éíî¿
ñèñòåìè áóëî ïåðåäáà÷åíî ùå íàêàçîì
ÌÎÇ Óêðà¿íè â³ä 29.11.2002 ð. ¹ 432.
Çã³äíî ç Ïîëîæåííÿì ïðî ªÄ²ÑÒ (çàòâåð-
äæåíèì öèì æå íàêàçîì ÌÎÇ Óêðà¿íè)
äåðæàâíèì çàìîâíèêîì òà êåð³âíèì îð-
ãàíîì ó ñòâîðåíí³ òà çàáåçïå÷åíí³ ä³ÿëü-

íîñò³ ªÄ²ÑÒ áóâ âèçíà÷åíèé Êîîðäèíà-
ö³éíèé öåíòð òðàíñïëàíòàö³¿ îðãàí³â,
òêàíèí ³ êë³òèí ÌÎÇ Óêðà¿íè. Çîâñ³ì ³í-
øå ïèòàííÿ — íàñê³ëüêè åôåêòèâíèì íà
ñüîãîäí³ º ôóíêö³îíóâàííÿ ªÄ²ÑÒ òà íà-
ñê³ëüêè ïîâíèì òà êîðèñíèì äëÿ ïðàê-
òè÷íî¿ ä³ÿëüíîñò³ º ¿¿ íàïîâíåííÿ ³íôîð-
ìàö³ºþ. Îñíîâí³ çàñàäè ä³ÿëüíîñò³,
ïåðåë³ê ðåºñòð³â, ¿õ çì³ñò òà äåÿê³ ³íø³
ïèòàííÿ ôóíêö³îíóâàííÿ ªÄ²ÑÒ âðåãó-
ëüîâàí³ ó äîñèòü ðîçëîã³é çà îáñÿãîì (íà
äåê³ëüêà ñòîð³íîê) ñò. 11 Çàêîíó â³ä
17.05.2018 ð., ÿêà çà çì³ñòîì âêëþ÷åíèõ
äî íå¿ íîðì á³ëüøå íàãàäóº ÷àñòèíó
â³äîì÷î¿ ³íñòðóêö³¿, í³æ ñòàòòþ çàêîíó.
Íà íàøó äóìêó, çàêîíîäàâåöü ïðè âðåãó-
ëþâàíí³ ó Çàêîí³ â³ä 17.05.2018 ð. ïè-
òàíü ùîäî ä³ÿëüíîñò³ ªÄ²ÑÒ, îáðàâ íå
çîâñ³ì ðàö³îíàëüíèé øëÿõ. Çìóøåí³ çãà-
äàòè ïðîïèñí³ ³ñòèíè (âêîòðå ïðî³ãíîðî-
âàí³ çàêîíîäàâöåì), àëå â Çàêîí³ íåîá-
õ³äíî áóëî ïåðåäáà÷èòè ëèøå îñíîâî-
ïîëîæí³, âèçíà÷àëüí³ íîðìè, ÿê³ çà ñâî-
¿ì çíà÷åííÿì òà çì³ñòîì âèìàãàþòü âè-
êëþ÷íî çàêîíîäàâ÷îãî ð³âíÿ çàêð³ïëåí-
íÿ, à âñ³ æ ³íø³ (ïðîöåäóðà, äåòàë³çàö³ÿ
òîùî) — âèêëþ÷íî íà ð³âí³ ï³äçàêîííîãî
íîðìàòèâíî-ïðàâîâîãî àêòà. Àäæå íåâè-
ïàäêîâî ³ñíóº ïîä³ë íîðìàòèâíî-ïðàâî-
âèõ àêò³â çà þðèäè÷íîþ ñèëîþ íà çàêîíè
òà ï³äçàêîíí³ íîðìàòèâíî-ïðàâîâ³ àêòè.
Íà ð³âí³ çàêîíó ìè çàêð³ïëþºìî, ÿê ïðà-
âèëî, çàãàëüí³ çàñàäè ä³ÿëüíîñò³, à äëÿ
çàáåçïå÷åííÿ ¿õ äåòàë³çàö³¿ òà ðåàë³çàö³¿
ñòâîðþºìî ï³äçàêîíí³ íîðìàòèâíî-ïðà-
âîâ³ àêòè. Çàéâà äåòàë³çàö³ÿ íîðì íà ð³â-
í³ çàêîíó íå ò³ëüêè çàõàðàùóº çì³ñò çà-
êîíîäàâ÷îãî àêòà, à é ñòâîðþº ñóòòºâ³
ïåðåøêîäè äëÿ îïåðàòèâíîãî âíåñåííÿ
çì³í ó íåîáõ³äíèõ âèïàäêàõ. Ñàìå çà äî-
ïîìîãîþ ï³äçàêîííèõ íîðìàòèâíî-ïðàâî-
âèõ àêò³â äîñÿãàºòüñÿ ãíó÷ê³ñòü òà îïå-
ðàòèâí³ñòü ïðè âíåñåíí³ çì³í. Íàïðè-
êëàä, âèíèêíå íåîáõ³äí³ñòü çá³ëüøèòè
(çìåíøèòè) ê³ëüê³ñòü ðåºñòð³â, ùî âõî-
äÿòü äî ªÄ²ÑÒ, àáî çì³íèòè îáñÿã
ì³í³ìàëüíèõ äàíèõ, ÿê³ ìàº ì³ñòèòè òîé
÷è ³íøèé ðåºñòð, — ³ äëÿ ¿õ âíåñåííÿ íå-
îáõ³äíî ïîäîëàòè äîâîë³ äîâãèé çà ïðîöå-
äóðîþ òà äîñèòü òðèâàëèé ó ÷àñ³ øëÿõ.
Íàáàãàòî ïðîñò³øèé òà åêîíîìí³øèé çà
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÷àñîì øëÿõ — âíåñåííÿ çì³í äî â³äïî-
â³äíîãî ï³äçàêîííîãî àêòà, òèì á³ëüøå,
çã³äíî ç ÷. 15 ñò. 11 Ïîëîæåííÿ ïðî
ªÄ²ÑÒ, ïîðÿäîê òà óìîâè ¿¿ ôóíêö³îíó-
âàííÿ çàòâåðäæóþòüñÿ Êàá³íåòîì Ì³í³-
ñòð³â Óêðà¿íè.

Ïðîâåäåíèé àíàë³ç îñíîâíèõ ïîëî-
æåíü Çàêîíó â³ä 17.05.2018 ð. òà ¿õ ïî-
ð³âíÿííÿ ç â³äïîâ³äíèì íîðìàìè Çàêîíó
â³ä 16.05.1999 ð. äàº îáãðóíòîâàí³ ï³äñòà-
âè äëÿ ôîðìóëþâàííÿ îñíîâíèõ âèñíîâ-
ê³â.

1. Ó ïðîöåñ³ çàêîíîïðîåêòíî¿ ðîáîòè
íàä çì³ñòîì Çàêîíó â³ä 17.05.2018 ð. ìà-
ëè ì³ñöå íåïîîäèíîê³ âèïàäêè ³ãíîðóâàí-
íÿ çàêîíîäàâöåì îñíîâíèõ çàñàä íîðìî-
òâîðåííÿ òà ïðàâèë þðèäè÷íî¿ òåõí³êè,
ùî ïðèçâåëî äî ÷èñëåííèõ ñóïåðå÷íîñòå
òà ïðîãàëèí ó çàêîíîäàâñòâ³, ÿê³, â ñâîþ
÷åðãó, ìîæóòü ïðèçâåñòè äî ñóòòºâèõ
ïåðåøêîä ó çàáåçïå÷åíí³ îäíîçíà÷íîãî
òëóìà÷åííÿ òà ïðàâèëüíîãî çàñòîñó-
âàííÿ â³äïîâ³äíèõ ïðàâîâèõ íîðì.

2. Â îñíîâó ³íñòèòóòó ïîñìåðòíîãî
äîíîðñòâà çàêîíîäàâöåì çíîâó çàêëàäå-
íèé ïðèíöèï «ïðåçóìïö³¿ íåçãîäè», íà
íåîáõ³äíîñò³ íåãàéíî¿ çàì³íè ÿêîãî (íà
ïðèíöèï «ïðåçóìïö³¿ çãîäè») òàê áàãà-
òî ðàç³â àêöåíòóâàëè óâàãó íàóêîâö³-
þðèñòè òà ïðàêòèêóþ÷³ ë³êàð³.

3. Äî îñíîâíèõ íîâàö³é çàêîíîäàâöÿ ó
ñôåð³ ïðàâîâîãî ðåãóëþâàííÿ òðàíñïëàí-
òàö³¿, ÿê,³ íà íàøó äóìêó, çàñëóãîâóþòü
íà óâàãó, ìîæíà â³äíåñòè íàñàìïåðåä
íàñòóïí³:

— çàïðîâàäæåííÿ ³íñòèòóòó «ïåðå-
õðåñíîãî äîíîðñòâà» (ïîòðåáóº á³ëüø
ïîâíîãî òëóìà÷åííÿ éîãî çì³ñòó íà çà-
êîíîäàâ÷îìó ð³âí³);

— çàïðîâàäæåííÿ ³íñòèòóòó «ïîâíî-
âàæíîãî ïðåäñòàâíèêà»;

— ìîæëèâ³ñòü âíåñåííÿ çà áàæàííÿì
îñîáè â³äïîâ³äíèõ â³äîìîñòåé (ïðî íà-
äàííÿ çãîäè àáî íåçãîäè) äî äåÿêèõ ¿¿ îñî-
áèñòèõ äîêóìåíò³â;

— âèçíà÷åííÿ íà ð³âí³ çàêîíó ïåðå-
ë³êó ïîìåðëèõ îñ³á, ó ÿêèõ çàáîðîíÿ-
ºòüñÿ âèëó÷åííÿ àíàòîì³÷íèõ ìàòåð³-
àë³â äëÿ òðàíñïëàíòàö³¿ òà âèãîòîâ-
ëåííÿ á³î³ìïëàíòàò³â;

— ïîçáàâëåííÿ áàòüê³â, ï³êëóâàëü-

íèê³â (³íøèõ çàêîííèõ ïðåäñòàâíèê³â)

íåïîâíîë³òí³õ îñ³á â³êîì â³ä 14 äî

18 ðîê³â òà çàêîííèõ ïðåäñòàâíèê³â

îñ³á, âèçíàíèõ îáìåæåíî ä³ºçäàòíèìè,

¿õ çàêîííîãî ïðàâà íàäàâàòè çãîäó íà

çàñòîñóâàííÿ äî ¿õ äèòèíè àáî ï³äîï³÷-

íîãî îïåðàö³¿ ç òðàíñïëàíòàö³¿;

— ñòâîðåííÿ íîâîãî îðãàíó ó ñèñòåì³

îðãàí³â äåðæàâíîãî óïðàâë³ííÿ — öåí-

òðàëüíîãî îðãàíó âèêîíàâ÷î¿ âëàäè, ùî

ðåàë³çóº äåðæàâíó ïîë³òèêó ó ñôåð³ íà-

äàííÿ ìåäè÷íî¿ äîïîìîãè ³ç çàñòîñóâàí-

íÿì òðàíñïëàíòàö³¿ òà çä³éñíåííÿ

ä³ÿëüíîñò³, ïîâ’ÿçàíî¿ ç òðàíñïëàíòà-

ö³ºþ;

— âêëþ÷åííÿ äî ïåðåë³êó ñóá’ºêò³â,

óïîâíîâàæåíèõ íà çä³éñíåííÿ îïåðàö³é ç

òðàíñïëàíòàö³¿ çàêëàä³â îõîðîíè çäî-

ðîâ’ÿ, ïðèâàòíî¿ ôîðìè âëàñíîñò³ (çà

óìîâè îòðèìàííÿ ë³öåíç³¿ òà âêëþ÷åí-

íÿ äî â³äïîâ³äíîãî ïåðåë³êó);

— âèëó÷åííÿ ç êîìïåòåíö³¿ Êàá³íåòó

Ì³í³ñòð³â Óêðà¿íè ïîâíîâàæåíü ùîäî çà-

òâåðäæåííÿ ïåðåë³êó çàêëàä³â îõîðîíè

çäîðîâ’ÿ, ÿêèì äîçâîëåíî çä³éñíþâàòè

òðàíñïëàíòàö³þ, òà ïåðåäà÷à öèõ ïîâ-

íîâàæåíü äî êîìïåòåíö³¿ ÌÎÇ Óêðà¿íè;

— âèêëþ÷åííÿ ç ïåðåë³êó ñóá’ºêò³â,

óïîâíîâàæåíèõ íà çä³éñíåííÿ òðàíñ-

ïëàíòàö³¿ äåðæàâíèõ íàóêîâèõ óñòàíîâ.

4. Îêðåìî¿ óâàãè çàñëóãîâóº ñïðîáà çà-

êîíîäàâöÿ ðîçøèðèòè ïåðåë³ê ïîòåíö³é-

íèõ äîíîð³â—æèâèõ îñ³á øëÿõîì çàïðî-

âàäæåííÿ â ìåäè÷íå çàêîíîäàâñòâî òà

âèêîðèñòàííÿ íîâîãî çà çì³ñòîì òåð-

ì³íà «áëèçüê³ ðîäè÷³ òà ÷ëåíè ñ³ì’¿».

Öåé êðîê ïîâèíåí ðîçö³íþâàòèñÿ, áåçïå-

ðå÷íî, ÿê ïîçèòèâíèé. Ïðîòå çàïðîïîíî-

âàíå çàêîíîäàâöåì òëóìà÷åííÿ çì³ñòó

öüîãî òåðì³íà âáà÷àºòüñÿ íåîáãðóíòî-

âàíèì, º íå äîñòàòíüî ÷³òêèì òà âèç-

íà÷åíèì, ùî ìîæå ñòâîðèòè ñóòòºâ³

ïåðåøêîäè ó ïðàêòèö³ ïðàâîçàñòîñóâàí-

íÿ, à îòæå, ïîòðåáóº íåãàéíî¿ ðåàêö³¿ çà-

êîíîäàâöÿ òà âíåñåííÿ â³äïîâ³äíèõ çì³í

ùå äî âñòóïó Çàêîíó â ä³þ.
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òðàíñïëàíòàöèè àíàòîìè÷åñêèõ ìàòåðèàëîâ ÷åëîâåêó.
Ñòàòüÿ ïîñâÿùåíà èññëåäîâàíèþ ñîñòîÿíèÿ ïðàâîâîãî ðåãóëèðîâàíèÿ òðàíñïëàíòàöèè

îðãàíîâ è àíàòîìè÷åñêèõ ìàòåðèàëîâ ÷åëîâåêó â çàêîíîäàòåëüñòâå Óêðàèíû. Àêöåíòè-

ðîâàíî âíèìàíèå íà îñíîâíûõ íåäîñòàòêàõ äåéñòâóþùåãî íà ñåãîäíÿ çàêîíîäàòåëü-

ñòâà Óêðàèíû, êîòîðîå ðåãóëèðóåò ñôåðó òðàíñïëàíòàöèè, è ðàñêðûòû îñíîâíûå ïó-

òè èõ óñòðàíåíèÿ.

Ïðîàíàëèçèðîâàíû îñíîâíûå íîâàöèè çàêîíîäàòåëÿ â ýòîé ñôåðå ïðàâîâîãî ðåãóëèðîâà-

íèÿ, ïðåäóñìîòðåííûå Çàêîíîì Óêðàèíû îò 17.05.2018 ð. «Î ïðèìåíåíèè òðàíñïëàíòà-

öèè àíàòîìè÷åñêèõ ìàòåðèàëîâ ÷åëîâåêó», èññëåäîâàíî èõ ñîäåðæàíèå è ïðîâåäåí ñðàâ-

íèòåëüíûé àíàëèç ñ íîðìàìè Çàêîíà Óêðàèíû îò 16.05.1999 ð. «Î òðàíñïëàíòàöèè îð-

ãàíîâ è àíàòîìè÷åñêèõ ìàòåðèàëîâ ÷åëîâåêó».

Ïî ðåçóëüòàòàì ïðîâåäåííîãî èññëåäîâàíèÿ ñôîðìóëèðîâàíû ñîáñòâåííûå âûâîäû, â

òîì ÷èñëå è îòíîñèòåëüíî äàëüíåéøåãî ñîâåðøåíñòâîâàíèÿ çàêîíîäàòåëüñòâà ïî âîïðî-

ñàì ðåãóëèðîâàíèÿ òðàíñïëàíòàöèè àíàòîìè÷åñêèõ ìàòåðèàëîâ ÷åëîâåêó.

Êëþ÷åâûå ñëîâà: òðàíñïëàíòàöèÿ, àíàòîìè÷åñêèå ìàòåðèàëû, äîíîð, ðåöèïèåíò, ïðè-

æèçíåííîå äîíîðñòâî, ïåðåêðåñòíîå äîíîðñòâî, ïîñìåðòíîå äîíîðñòâî, ïðåçóìïöèÿ ñî-

ãëàñèÿ, ïðåçóìïöèÿ íåñîãëàñèÿ.

Íål Andriy. Domestic legislation in the field of legal regulation of transplantation of
anatomical materials to man.
The article is devoted to the study of the state of legal regulation of organ transplantation

and anatomical tissues in a person in the legislation of Ukraine.

The necessity of radical changes in the field of transplantology in the context of ensuring

the human right to life is substantiated. The attention is focused on the main shortcomings of

the current legislation of Ukraine that regulates the sphere of transplantation in the

application of various types of donations — in cases where the donor is a living person, and in

cases where anatomical materials are used from the body of the deceased person (posthumous

donation).
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The main ways of eliminating regulatory deficiencies are proposed. The main innovations of

the legislator in this area of legal regulation, introduced by the Law of Ukraine of 17.05. 2018

«On the application of transplantation of anatomical materials to man.» The contents of the

norms regulating the conditions and procedure for the implementation of all types of life-time

donations, including family and cross-subsidies, are investigated in detail. The norms

regulating post-mortem donation were investigated and the legislator ignored suggestions of

scientists on their improvement.

A comparative analysis of the main provisions of the Law of Ukraine of 17.05. 2018 «On the

application of transplantation of anatomical materials to man» with the norms of the Law of

Ukraine of 16.05. 1999 «On transplantation of organs and other anatomical materials to

man». The attention is paid to significant innovations regarding the change in the range of

subjects authorized to carry out transplant activities and the removal of existing restrictions

on the admission of private-sector health care facilities to this area.

The regulatory shortcomings in the legislative regulation of the functioning of the Unified

State Information System for Transplantation have been revealed. According to the results of

the study, they formulated their own conclusions, including the further improvement of the

legislation on the regulation of transplantation of anatomical materials to a person in

Ukraine.

Key words: transplantation, anatomical materials, donor, recipient. life-time donation, cross-

subsidization, post-mortem donation, presumption of consent, presumption of disagreement.
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Êîì³òåòñüê³ ñëóõàííÿ íà òåìó: «Äîñòóï ìîëîä³ äî âèùî¿ îñâ³òè â Óêðà¿í³».

13.07.2018 ð.

Âåðõîâíà Ðàäà Óêðà¿íè «Êîì³òåò ç ïèòàíü ñ³ì’¿, ìîëîä³æíî¿ ïîë³òèêè,
ñïîðòó òà òóðèçìó»

Íà åòàï³ ðåôîðìóâàííÿ îñâ³òè äóæå âàæëèâî âðàõîâóâàòè ïîçèö³þ íå ò³ëüêè äåð-
æàâè, à é êîæíîãî âóçó, éîãî ïðîôåñîð³â ³ ãðîìàäñüêîñò³ â ö³ëîìó. Íàøà ñèñòåìà îñ-
â³òè — íå ³äåàëüíà. Ïàðëàìåíòñüê³ ñëóõàííÿ, ÿê³ ïðîéøëè ï³ä íàçâîþ «Äîñòóï ìî-
ëîä³ äî âèùî¿ îñâ³òè â Óêðà¿í³», ìàëè ãîëîâíîþ ìåòîþ ï³äãîòîâêó êîíêðåòíèõ
ðåêîìåíäàö³é äëÿ çàêîíîäàâñòâà, ÿê³ á âèâåëè íàøó îñâ³òíþ ñèñòåìó íà íîâèé
ð³âåíü ³ çðîáèëè ¿¿ äîñòóïíîþ äëÿ êîæíîãî.

ß, ÿê íàðîäíèé äåïóòàò â³ä Ðàäèêàëüíî¿ ïàðò³¿ Îëåãà Ëÿøêà, íå ïåðøèé ðàç ïîðó-
øóþ öþ òåìó. Àäæå ñàìå ÿê³ñíà îñâ³òà º çàïîðóêîþ ðîçâèòêó äåðæàâè ³ âñ³õ ñêëàäî-
âèõ éîãî åêîíîì³êè.

Ó çàñ³äàíí³ êðóãëîãî ñòîëó âçÿëè ó÷àñòü ïðîâ³äí³ ôàõ³âö³, ïðîôåñîðè, êåð³âíèêè
âóç³â, ÿêèì ÿ äóæå âäÿ÷íèé çà ¿õ ³í³ö³àòèâí³ñòü:

Â³êòîð Êîâàëüñüêèé — ïðåçèäåíò âèäàâíèöòâà «Þð³íêîì ²íòåð», äîêòîð þðèäè÷-
íèõ íàóê, ïðîôåñîð.

Äìèòðî Æóðàâëüîâ — ïåðøèé çàñòóïíèê äèðåêòîðà ²íñòèòóòó ïðàâà òà ï³ñëÿäèï-
ëîìíî¿ îñâ³òè Ì³í³ñòåðñòâà þñòèö³¿ Óêðà¿íè, äîêòîð þðèäè÷íèõ íàóê, ïðîôåñîð.

Ìèõàéëî Áóðäèí — ïðîðåêòîð Õàðê³âñüêîãî íàö³îíàëüíîãî óí³âåðñèòåòó âíóò-
ð³øí³õ ñïðàâ, äîêòîð þðèäè÷íèõ íàóê, ïðîôåñîð.

Ñåðã³é Âàâæåí÷óê — ïðîôåñîð Êè¿âñüêîãî íàö³îíàëüíîãî óí³âåðñèòåòó ³ìåí³ Òàðà-
ñà Øåâ÷åíêà, äîêòîð þðèäè÷íèõ íàóê, äîöåíò.

Îëüãà Ñóññüêà — êàíäèäàò ô³ëîëîã³÷íèõ íàóê, äîöåíò ÍàÓÊÌÀ.
Êîñòÿíòèí Ìåëüíèê — çàâ³äóâà÷ êàôåäðè òðóäîâîãî òà ãîñïîäàðñüêîãî ïðàâà

ÕÍÓÂÍ, äîêòîð þðèäè÷íèõ íàóê, ïðîôåñîð.
Íàòàëÿ Õèì÷óê — êåð³âíèê þðèäè÷íîãî â³ää³ëó Êè¿âñüêî¿ òîðãîâî-ïðîìèñëîâî¿

ïàëàòè, êàíäèäàò þðèäè÷íèõ íàóê.
Äìèòðî Àíäðººâ — äèðåêòîð íàâ÷àëüíî-íàóêîâîãî ³íñòèòóòó ¹ 3 Íàö³îíàëüíî¿

àêàäåì³¿ âíóòð³øí³õ ñïðàâ, äîêòîð þðèäè÷íèõ íàóê, äîöåíò.
Â³êòîð Êîñòþê — ïðîôåñîð íàâ÷àëüíî-íàóêîâîãî ³íñòèòóòó ïðàâà ³ì. ². Ìàë³íîâ-

ñíîãî Íàö³îíàëüíîãî óí³âåðñèòåòó «Îñòðîçüêà àêàäåì³ÿ», ïðîôåñîð ÍàÓÊÌÀ, äîê-
òîð þðèäè÷íèõ íàóê, äîöåíò.

Îëåíà Àëåêñàíäðîâà — äåêàí ³ñòîðèêî-ô³ëîñîôñüêîãî ôàêóëüòåòó Êè¿âñüêîãî óí³-
âåðñèòåòó ³ì. Áîðèñà Ãð³í÷åíêà, äîêòîð ô³ëîñîôñüêèõ íàóê, ïðîôåñîð.

Àëëà Áëàãà — ïðîôåñîð þðèäè÷íîãî ôàêóëüòåòó ×îðíîìîðñüêîãî íàö³îíàëüíîãî
óí³âåðñèòåòó ³ì. Ïåòðà Ìîãèëè, äîêòîð þðèäè÷íèõ íàóê, äîöåíò òà áàãàòî ³íøèõ
â³äîì³õ â÷åíèõ, þðèñò³â çîêðåìà.

«ßê³ñíà îñâ³òà, çäîðîâ’ÿ íàö³¿, ðîçâèòîê ñïîðòó, — ñàìå ö³ ñêëàäîâ³ º îñíîâíèìè
äëÿ òîãî, ùîá ìè ïîáà÷èëè Óêðà¿íó â ÷èñë³ ïðîâ³äíèõ êðà¿í!»

Íàðîäíèé äåïóòàò Óêðà¿íè Äåíèñ Ñèëàíò’ºâ
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Äîïîâ³äü íà Êîì³òåòñüêèõ ñëóõàííÿõ íà òåìó:

«Äîñòóï ìîëîä³ äî âèùî¿ îñâ³òè â Óêðà¿í³».

13.07.2018

Îëåíà Àëåêñàíäðîâà,
äîêòîð ô³ëîñîôñüêèõ íàóê, ïðîôåñîð

Â³äïîâ³äíî äî äîñë³äæåíü Îðãàí³çàö³¿ Îá’ºäíàíèõ Íàö³é, â
óìîâàõ ñüîãîäåííÿ ÿê³ñòü îñâ³òè º îäíèì ³ç îñíîâíèõ ÷èííèê³â,
ùî âèçíà÷àº ã³äíèé ñïîñ³á æèòòÿ ëþäåé â êðà¿í³. Ïîºäíàííÿ â
îïòèìàëüíèõ ïðîïîðö³ÿõ ÿêîñò³ îñâ³òè ³ç äîáðîáóòîì, çäîðîâ’ÿì
òà ïðèðîäíèì îòî÷åííÿì ôîðìóº ÿê³ñòü ñóñï³ëüíîãî æèòòÿ.

Ð³âåíü ÿêîñò³ æèòòÿ ó ñâ³ò³ òà ïåâí³é êðà¿í³ ê³ëüê³ñíî âè-
ì³ðþºòüñÿ ²íäåêñîì ðîçâèòêó ëþäñüêîãî ïîòåíö³àëó (²ÐËÏ) —
îñíîâíèì ñòðàòåã³÷íèì ³íñòðóìåíòîì êîíöåïö³¿ ëþäñüêîãî ðîç-

âèòêó (çàïðîâàäæåíî ÎÎÍ ó 1990 ð.). Ñêëàäîâèìè ²íäåêñó ðîçâèòêó ëþäñüêîãî ïî-
òåíö³àëó, çîêðåìà º:

— ³íäåêñ î÷³êóâàíî¿ òðèâàëîñò³ æèòòÿ: çäîðîâ’ÿ ³ äîâãîë³òòÿ, âèì³ðþâàí³ ïî-
êàçíèêîì ñåðåäíüî¿ î÷³êóâàíî¿ òðèâàëîñò³ æèòòÿ ïðè íàðîäæåíí³;

— ³íäåêñ âàëîâîãî íàö³îíàëüíîãî äîõîäó: ã³äíèé ð³âåíü æèòòÿ, âèì³ðþâàíèé âåëè-
÷èíîþ âàëîâîãî íàö³îíàëüíîãî äîõîäó (ÂÍÄ) íà äóøó íàñåëåííÿ â äîëàðàõ ÑØÀ çà
ïàðèòåòîì êóï³âåëüíî¿ ñïðîìîæíîñò³;

— ³íäåêñ ðîçâèòêó ëþäñüêîãî ïîòåíö³àëó, ñêîðèãîâàíèé ç óðàõóâàííÿì ñîö³àëü-
íî-åêîíîì³÷íî¿ íåð³âíîñò³;

— ³íäåêñ ãåíäåðíî¿ íåð³âíîñò³;
— ³íäåêñ áàãàòîâèì³ðíî¿ á³äíîñò³;
ª é ³íäåêñ îñâ³òè — öå äîñòóï äî îñâ³òè, âèì³ðþâàíèé ñåðåäíüîþ î÷³êóâàíîþ

òðèâàë³ñòþ íàâ÷àííÿ ä³òåé øê³ëüíîãî â³êó òà ñåðåäíüîþ òðèâàë³ñòþ íàâ÷àí-
íÿ äîðîñëîãî íàñåëåííÿ.

Ó öüîìó êîíòåêñò³ ìè ñòèêàºìîñÿ ç á³íàðíèìè ïðîöåñàìè, ùî â³äáóâàþòüñÿ â ñó-
÷àñíîìó ãëîáàë³çîâàíîìó ñâ³ò³ çàãàëîì, òà â óêðà¿íñüêîìó ñóñï³ëüñòâ³ çîêðåìà, ³
âïëèâàþòü ÿê íà ÿê³ñòü îñâ³òè, òàê ³ íà äîñòóï ìîëîä³ äî âèùî¿ îñâ³òè â Óêðà¿í³.

Äî ïåðøîãî ïðîöåñó íàëåæèòü çì³íà ì³ñöÿ, ðîë³ ³ ì³ñ³¿ âèùî¿ îñâ³òè. ²ííîâàö³é-
íèé õàðàêòåð ñó÷àñíî¿ öèâ³ë³çàö³¿ ïðèçâîäèòü äî ïîñò³éíîãî ïðàãíåííÿ çì³í, îð³ºí-
òîâàíèõ íà ìàéáóòíº (Êðåìåíü, ñ. 11)1.

Ïî-ïåðøå, ñïîñòåð³ãàºòüñÿ òåíäåíö³ÿ ³íêîðïîðóâàííÿ ³äåàë³â ðèíêó â íàâ÷àëüíèé
ïðîöåñ ³ â îðãàí³çàö³þ íàóêîâî¿ ðîáîòè, ÿêà ïðèìóøóº óí³âåðñèòåò æèòè íå çà ëî-
ã³êîþ ñîö³àëüíîãî ³íñòèòóòó, à çà ëîã³êîþ âèðîáíèöòâà.

Ïî-äðóãå, â³äáóâàºòüñÿ äèâåðñèô³êàö³ÿ âèùî¿ îñâ³òè, ÿêà âèõîäèòü çà ìåæ³ êëà-
ñè÷íèõ, êîíöåïòóàëüíèõ, ³íñòèòóö³îíàëüíèõ ³ ãåîãðàô³÷íèõ êîðäîí³â. Íà ðèíêó âè-
ùî¿ îñâ³òè ç’ÿâëÿþòüñÿ íîâ³ íàâ÷àëüí³ çàêëàäè (â³ðòóàëüí³, ôðàí÷àéçèíãîâ³, êîðïî-
ðàòèâí³ óí³âåðñèòåòè), çîð³ºíòîâàí³, íàñàìïåðåä íà ïðàãìàòèêó êîíêðåòíèõ òåõíî-
ëîã³é. Âîíè íå ëèøå ôîðìóþòü àãðåñèâíå êîíêóðåíòíå ñåðåäîâèùå, à é ïîñèëþþòü
ïðîöåñè «ìàñîâ³çàö³¿» óí³âåðñèòåòñüêî¿ îñâ³òè, ÿêà (çà âñ³õ ¿¿ ïîçèòèâ³â) çàãðîæóº
ðóéíóâàííÿì êëàñè÷íî¿ åë³òàðíî¿ îñâ³òè (Ñàóõ, ñ. 182—183)2.
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Äðóãèé ïðîöåñ ïîâ’ÿçàíèé ç îñîáëèâîñòÿìè ôîðìóâàííÿ ö³íí³ñíèõ îð³ºíòàö³é ñó-
÷àñíî¿ ìîëîä³ íà ´ðóíò³ ³ñíóþ÷èõ â óêðà¿íñüêîìó ñîö³óì³ ñîö³àëüíî-åêîíîì³÷íèõ
ïðîáëåì. Åêîíîì³÷íà íåð³âí³ñòü, á³äí³ñòü íàñåëåííÿ, ïåðåêðèòòÿ êàíàë³â âèñõ³äíî¿
ñîö³àëüíî¿ ìîá³ëüíîñò³ äëÿ óêðà¿íñüêîãî ñóñï³ëüñòâà â ö³ëîìó, ÿê ³ äëÿ ìîëîä³ çîêðå-
ìà, º íàéá³ëüø ñóòòºâèìè ïðè÷èíàìè ì³ãðàö³¿ òà ìàðã³íàë³çàö³¿.

Áåçðîá³òòÿ ñòàëî òèïîâîþ ðèñîþ ñåðåä ñó÷àñíî¿ ìîëîä³. Çà äàíèìè Äåðæàâíî¿
ñëóæáè ñòàòèñòèêè Óêðà¿íè, ð³âåíü ìîëîä³æíîãî áåçðîá³òòÿ ó êðà¿íàõ ªâðîñîþçó
çðîñòàâ ïðîòÿãîì 2004—2013 ðð., à â Óêðà¿í³ áóâ çíà÷íî íèæ÷èì çà ºâðîïåéñüêèé,
òîä³ ÿê, ïî÷èíàþ÷è ç 2014 ð., ïîêàçíèê áåçðîá³òòÿ ñåðåä ìîëîä³ â³êîì 15—24 ðîêè
çð³ñ ç 17,0% ó 2013 ð. äî 23,1% ó 2014 ð. òà 22,4% ó 2015 ð.1

Áåçðîá³òòÿ ñïîíóêàº äî ì³ãðàö³éíèõ ïðîöåñ³â óêðà¿íö³â çà êîðäîí. ßê ïðàâèëî,
âè¿æäæàº íàéá³ëüø àêòèâíà ÷àñòèíà íàñåëåííÿ Óêðà¿íè, ñåðåä ÿêî¿ á³ëüø³ñòü — ìî-
ëîäü. Äî ö³º¿ òåíäåíö³¿ ñë³ä òàêîæ äîäàòè ôàêò âèìóøåíî¿ âíóòð³øíüî¿ ì³ãðàö³¿
óêðà¿íö³â.

Ðàçîì ç ì³ãðàö³éíèìè ïðîöåñàìè, ùå á³ëüøå ïîñèëèëèñÿ ïðîöåñè ìàðã³íàë³çàö³¿ â
óêðà¿íñüêîìó ñóñï³ëüñòâ³, ÿê³ ïðèçâîäÿòü äî âèò³ñíåííÿ ìîëîä³ íà ñîö³àëüíó ïåðèôå-
ð³þ. Ï³äòâåðäæåííÿì ö³º¿ òåçè òàêîæ º äàí³ ñîö³îëîã³÷íèõ îïèòóâàíü. Òàê, á³ëüøå
ïîëîâèíè (56%) óêðà¿íö³â ó â³ö³ â³ä 16 äî 26 ðîê³â õîò³ëè á ïîêèíóòè êðà¿íó. Òàêèé
âèñíîâîê óêðà¿íñüêîãî ²íñòèòóòó äåìîãðàô³¿ òà ñîö³àëüíèõ äîñë³äæåíü ³ìåí³ Ïòóõè
çà 2012 ð. Åêñïåðòè ï³äòâåðäæóþòü, ùî àêòèâ³çàö³¿ âè¿çíèõ íàñòðî¿â óêðà¿íñüêî¿ ìî-
ëîä³ ñïðèÿþòü íèçüêèé ð³âåíü æèòòÿ â êðà¿í³, ïåñèì³ñòè÷í³ íàñòðî¿ â ìîëîä³æíîìó
ñåðåäîâèù³2.

Ó 2015—2016 ðð. ñèòóàö³ÿ ç íàñòðîÿìè ìîëîä³ îñîáëèâî íå çì³íèëàñÿ. Åì³ãðóâàòè
ç Óêðà¿íè áàæàþòü 55% ìîëîä³, ïðè÷îìó 4% — ïëàíóþòü öå çðîáèòè íàéáëèæ÷èì
÷àñîì, 13% — øóêàþòü òàêó ìîæëèâ³ñòü, à 38% — õîò³ëè á ïîâ÷èòèñÿ àáî ïîïðàöþ-
âàòè çà êîðäîíîì ÿêèéñü ÷àñ, à ïîò³ì ïîâåðíóòèñÿ äî Óêðà¿íè. Ò³ëüêè 44% îïèòàíî¿
ìîëîä³ õî÷óòü æèòè â Óêðà¿í³. ×èííèêè, ùî ñïîíóêàþòü äî åì³ãðàö³¿, òàê³: â Óêðà-
¿í³ çàðàç íåìàº òàêèõ ìîæëèâîñòåé äëÿ ðîáîòè, ÿê â ³íøèõ êðà¿íàõ (58%) òà íåìàº
ðåàëüíî¿ äåìîêðàò³¿ ³ çàêîííîñò³ (56%), ùîá çàðîáèòè ãðîøåé çàðàäè ìàòåð³àëüíîãî
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äîáðîáóòó (48%), â³éñüêîâ³ ä³¿ íà Ñõîä³ Óêðà¿íè (33%), îäåðæàòè äîñâ³ä æèòòÿ â ³í-
ø³é êðà¿í³ (20%), ÷åðåç çàãðîçó âëàñíîìó æèòòþ, æèòòþ áëèçüêèõ (18%)1,2.

Îñòàííº îïèòóâàííÿ 2017 ð. äàëî á³ëüø îïòèì³ñòè÷í³ ðåçóëüòàòè. Òàê, 37,9% ìî-
ëîä³ áàæàþòü åì³ãðóâàòè ç Óêðà¿íè, à á³ëüøå ïîëîâèíè óêðà¿íñüêî¿ ìîëîä³ õî÷å æè-
òè â Óêðà¿í³ (62,1%). Êîæíà ï’ÿòà ìîëîäà ëþäèíà âèÿâèëà áàæàííÿ ïîïðàöþâàòè çà
êîðäîíîì ÿêèéñü ÷àñ (20,3%), à ïîò³ì ïîâåðíóòèñÿ äî Óêðà¿íè, òà 7,9% ìîëîä³
õîò³ëè á íàâ÷àòèñÿ çà êîðäîíîì, àëå ïîò³ì çíîâó ïîâåðíóòèñÿ äî Óêðà¿íè. Ïðîòå, çà
ðåçóëüòàòàìè äîñë³äæåííÿ, 9,7% ìîëîä³ â³êîì 14—34 ðîê³â ïëàíóº åì³ãðóâà-
òè ç Óêðà¿íè íàéáëèæ÷èì ÷àñîì.

Íàéá³ëüø³ ì³ãðàö³éí³ íàñòðî¿, ç ìåòîþ íàâ÷àííÿ çà êîðäîíîì, ñïîñòåð³ãàþòüñÿ ñå-
ðåä ìîëîä³ â³êîì 14—19 ðîê³â, à ç ìåòîþ ïðàöåâëàøòóâàííÿ çà êîðäîíîì — ñåðåä
ìîëîä³ â³êîì 20—24 ðîêè. Öå â³äïîâ³äàº îñíîâíèì ïîòðåáàì êîæíî¿ ç öèõ â³êîâèõ
ãðóï: äëÿ ìîëîä³ â³êîì 14—19 ðîê³â îñíîâíèì º íàâ÷àííÿ, à äëÿ ìîëîäèõ îñ³á
20—24 ðîê³â — ïîøóê ðîáîòè òà ïðàöåâëàøòóâàííÿ.

Ïðè÷èíàìè îñâ³òíüî¿ ì³ãðàö³¿ ìîëîä³ çà êîðäîí ïåðåâàæíî º áàæàííÿ îòðèìàòè
äîñâ³ä æèòòÿ â ³íøèõ êðà¿íàõ (52,2% â³ä òèõ, õòî õîò³â áè ïîâ÷èòèñÿ çà êîðäîíîì
ÿêèéñü ÷àñ, àëå ïîò³ì ïîâåðíóòèñÿ äî Óêðà¿íè), ìîæëèâ³ñòü ïîçíàéîìèòèñÿ ç ³íøè-
ìè êóëüòóðàìè (46,5%) òà óäîñêîíàëèòè ìîâí³ íàâè÷êè ÷è âèâ÷èòè ìîâó (43,9%).
Ñåðåä ³íøèõ ïðè÷èí ìîëîäü íàçèâàº â³äñóòí³ñòü òàêèõ ìîæëèâîñòåé äëÿ íà-
â÷àííÿ â Óêðà¿í³, áàæàííÿ çàðîáèòè ãðîø³, ï³äâèùèòè ñâîº ìàòåð³àëüíå ñòàíîâèùå
òà ³íøå.
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íå ïëàíóþòü åì³ãðóâàòè; 28,3%, ìîæëèâî, õîò³ëè á ïîïðàöþâàòè çà êîðäîíîì, àëå ç ïîäàëüøèì ïî-
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äîñë³äæåííÿ «Ìîëîäü Óêðà¿íè-2015», 44,4% ìîëîä³ õî÷óòü æèòè â Óêðà¿í³, 38,0%, ìîæëèâî, õîò³ëè á
ïîâ÷èòèñÿ àáî ïîïðàöþâàòè çà êîðäîíîì, àëå ç ïîäàëüøèì ïîâåðíåííÿì äî Óêðà¿íè, 3,9% — ïëàíó-
þòü çàëèøèòè Óêðà¿íó íàéáëèæ÷èì ÷àñîì, 13,0 % — øóêàþòü ìîæëèâ³ñòü åì³ãðóâàòè ç Óêðà¿íè //
Ìîëîäü Óêðà¿íè—2015. Ì³í³ñòåðñòâî ìîëîä³ ³ ñïîðòó Óêðà¿íè. Êè¿â: ÃÔÊ Þêðåéí, 2015. 88 ñ.



Ãîëîâíîþ ïðè÷èíîþ åì³ãðàö³¿ ìîëîä³ ç Óêðà¿íè º áàæàííÿ ï³äâèùèòè ìàòåð³àëü-
íèé äîáðîáóò àáî çàðîáèòè ãðîøåé (54,1% â³ä òèõ, õòî õîò³â áè åì³ãðóâàòè ç Óêðà¿-
íè), ùî º íàñë³äêîì ñêëàäíî¿ åêîíîì³÷íî¿ ñèòóàö³¿ â êðà¿í³.

Îòæå, îñíîâí³ ïðîáëåìí³ ïèòàííÿ ç âèùåíàâåäåíîãî òàê³: 1. Ñòðàòåã³÷íå — ÿê çà-
áåçïå÷èòè äîñòóï ìîëîä³ äî ÿê³ñíî¿ âèùî¿ îñâ³òè, ùî ñòâîðèòü ï³ä´ðóíòÿ äëÿ ôîðìó-
âàííÿ êîíêóðåíòîñïðîìîæíîãî ôàõ³âöÿ, çàòðåáóâàíîãî íà ðàíêó ïðàö³. 2. Òàêòè÷-
íå — ùî ³ ÿê ìîæíà çì³íèòè â ñèñòåì³ ñó÷àñíî¿ âèùî¿ îñâ³òè ç ìåòîþ íàäàííÿ
ÿê³ñíèõ îñâ³òí³õ ïîñëóã ³ çìåíøåííÿ áàæàííÿ ìîëîäèõ óêðà¿íö³â îòðèìàòè àíàëî-
ã³÷í³ ïîñëóãè çà êîðäîíîì.

Îá’ºêòèâíèé ïðîöåñ ãëîáàë³çàö³¿, ìàñøòàáíå ïîñèëåííÿ ïðîôåñ³éíî¿ êîìïåòåíò-
íîñò³ òà ³ííîâàö³éíîñò³ çíàíü, âèìàãàº ä³ºâî¿ ðåàêö³¿ òðàäèö³éíî¿ âèùî¿ îñâ³òè, ÿêà
ìàº ðîçóìíî ïîºäíàòè íåîáõ³äí³ñòü ïðîôåñ³éíî¿ ï³äãîòîâêè ôàõ³âöÿ ç «ïðàãìàòè-
êîþ» ôóíäàìåíòàëüíèõ çíàíü ³ íàö³îíàëüíî-êóëüòóðíèìè òðàäèö³ÿìè, çàâäÿêè
ÿêèì ³ííîâàö³éíå ñóñï³ëüñòâî çàáåçïå÷èòü ïîòðåáè öèâ³ë³çàö³éíîãî ðîçâèòêó, çáåðå-
æå ³ ïîñèëèòü éîãî ãóìàí³ñòè÷íèé ïîòåíö³àë, íàïîâíèòü æèòòÿ òà ä³ÿëüí³ñòü ëþäè-
íè çáàãà÷åíèìè ñìèñëàìè ³ ö³ííîñòÿìè. Öå äîçâîëèòü âèù³é îñâ³ò³ é íàäàë³ âèêîíó-
âàòè âàæëèâó ñîö³îêóëüòóðíó ôóíêö³þ — âèâîäèòè íîâ³ ïîêîë³ííÿ â ñó÷àñíèé
ãëîáàë³çîâàíèé ñâ³ò ïðîôåñ³îíàëàìè ³ ãàðìîí³éíî ðîçâèíåíèìè ëþäüìè, çäàòíèìè
íåñòè â³äïîâ³äàëüí³ñòü çà ñâî¿ ä³¿ [Ñàóõ, ñ. 183]. ² â òîé æå ÷àñ äîòðèìàííÿ óìîâè ð³â-
íîãî äîñòóïó ìîëîä³ äî âèùî¿ îñâ³òè çàêëàäå ï³äâàëèíè ðåàë³çàö³¿ ïðèíöèïó ñîö³àëü-
íî¿ ñïðàâåäëèâîñò³, ÿêèé äåòåðì³íóº, ïî-ïåðøå, ñòèìóëþâàííÿ ïðîöåñó óòâîðåííÿ
ñåðåäíüîãî êëàñó; ïî-äðóãå, ³íòåãðàö³þ â íüîãî ïðåäñòàâíèê³â ìîëîä³, ç ïåðåâàæàþ-
÷îþ äóõîâíîþ êîìïîíåíòîþ â ìîðàë³; ïî-òðåòº, â³äêðèòòÿ êàíàë³â âèñõ³äíî¿ ñîö³àëü-
íî¿ ìîá³ëüíîñò³, çìåíøåííÿ ïðîöåñ³â åì³ãðàö³¿ ³ ìàðã³íàë³çàö³¿ â óêðà¿íñüêîìó ñó-
ñï³ëüñòâ³.
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Äî óâàãè ÷èòà÷³â ïðîïîíóºòüñÿ äðóãå âèäàííÿ ëàòèí-
ñüêîãî òåêñòó ç ïàðàëåëüíèì ïåðåêëàäîì íà óêðà¿íñüêó
ìîâó Öèâ³ëüíîãî êîäåêñó äëÿ Ñõ³äíî¿ Ãàë³ö³¿ 1797 ð. Öå
íå ëèøå çðàçîê îäíîãî ç ïåðøèõ ïîâíèõ êîäèô³êàö³é ïðè-
âàòíîãî ïðàâà Ãàáñáóðãñüêî¿ ìîíàðõ³¿, à é îäí³º¿ ç ïåðøèõ
êîäèô³êàö³é ïðèâàòíîãî ïðàâà ó ªâðîï³. Îñîáëèâèé ³íòå-
ðåñ äëÿ äîñë³äæóâà÷³â ñòàíîâèòü òîé ôàêò, ùî çàçíà÷åíèé
äîêóìåíò çàñòîñîâóâàâñÿ íà ÷àñòèí³ òåðèòîð³¿ ñó÷àñíî¿
Óêðà¿íè.

Âèäàííÿ ðîçðàõîâàíå íà íàóêîâèõ òà íàóêîâî-ïåäàãî-
ã³÷íèõ ïðàö³âíèê³â íàâ÷àëüíèõ çàêëàä³â ³ íàóêîâèõ óñòà-
íîâ, ñòóäåíò³â, àñï³ðàíò³â, äîêòîðàíò³â þðèäè÷íèõ òà ³ñòî-
ðè÷íèõ íàïðÿì³â ³ øèðîêèé ÷èòàöüêèé çàãàë.
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ДО УВАГИ АВТОРІВ!

Æóðíàë «Þðèäè÷íà Óêðà¿íà» º óêðà¿íñüêèì ôàõîâèì æóðíàëîì, ÿêèé âõîäèòü äî ì³æíàðîäíî¿
íàóêîìåòðè÷íî¿ áàçè «Index Copernicus». Ó íüîìó ïóáë³êóþòüñÿ íàóêîâ³ ñòàòò³ óêðà¿íñüêîþ ìîâîþ.
Ñòàòò³ àíãë³éñüêîþ ìîâîþ ìîæíà çíàéòè íà ñàéò³ pressa.yurincom.com.

Äî äðóêó ïðèéìàþòüñÿ íàóêîâ³ ñòàòò³, ÿê³ ðàí³øå íå áóëè îïóáë³êîâàí³ â ³íøèõ âèäàííÿõ.
Ó ñòàòòÿõ àâòîðè ìàþòü íàâîäèòè îá´ðóíòóâàííÿ îòðèìàíèõ íàóêîâèõ ðåçóëüòàò³â â³äïîâ³äíî äî ìå-
òè ñòàòò³ (ïîñòàâëåíîãî çàâäàííÿ) òà âèñíîâê³â.

Ðóêîïèñ ñòàòò³ ìàº áóòè âèãîòîâëåíèé óêðà¿íñüêîþ òà àíãë³éñüêîþ ìîâàìè ³ â³ääðóêîâàíèé
øðèôòîì ¹ 14 íà ïðèíòåð³, ç ðîçì³ùåííÿì ðÿäê³â òåêñòó ÷åðåç ï³âòîðà ³íòåðâàëè, áåðåãè — 3 ñì.
Ïåðåë³ê âèêîðèñòàíèõ ë³òåðàòóðíèõ äæåðåë ñë³ä íàâîäèòè â ê³íö³ ñòàòò³ â ïîðÿäêó ïîÿâè â³äïîâ³ä-
íèõ ïîñèëàíü. Ïðè îôîðìëåíí³ ñòàòåé ñë³ä äîòðèìóâàòèñÿ ÄÑÒÓ ÃÎÑÒ 7.1:2006 «Ñèñòåìà ñòàíäàð-
ò³â ç ³íôîðìàö³¿, á³áë³îòå÷íî¿ òà âèäàâíè÷î¿ ñïðàâè. Á³áë³îãðàô³÷íèé çàïèñ. Á³áë³îãðàô³÷íèé îïèñ.
Çàãàëüí³ âèìîãè òà ïðàâèëà ñêëàäàííÿ».

Íà ïî÷àòêó ðóêîïèñó àâòîðàì íåîáõ³äíî çàçíà÷àòè ³íäåêñ ÓÄÊ (Óí³âåðñàëüíî¿ äåñÿòêîâî¿ êëàñè-
ô³êàö³¿), à ï³ñëÿ äàíèõ ïðî àâòîðà òà íàçâè ñòàòò³ íàâîäèòè àíîòàö³¿ íà íå¿ óêðà¿íñüêîþ, ðîñ³éñüêîþ
òà àíãë³éñüêîþ ìîâàìè. Îð³ºíòîâíèé îáñÿã àíîòàö³é — 500 äðóêîâàíèõ çíàê³â. Àíîòàö³¿ ìàþòü ñó-
ïðîâîäæóâàòèñÿ ïåðåêëàäîì ïð³çâèùà, ³ìåí³ àâòîðà òà íàçâè ñòàòò³ â³äïîâ³äíîþ ìîâîþ. Äî êîæíî¿
àíîòàö³¿ ñë³ä äîäàâàòè ïåðåë³ê êëþ÷îâèõ ñë³â (äî äåñÿòè îêðåìèõ ñë³â àáî ñëîâîñïîëó÷åíü) â³äïîâ³ä-
íîþ ìîâîþ.

Àâòîð íåñå ïåðñîíàëüíó â³äïîâ³äàëüí³ñòü çà äîäåðæàííÿ íèì ïðè ï³äãîòîâö³ ñòàòò³ íîðì ÷èííîãî
çàêîíîäàâñòâà (çîêðåìà ùîäî çàõèñòó ïðàâ íà îá’ºêòè ³íòåëåêòóàëüíî¿ âëàñíîñò³), äîñòîâ³ðí³ñòü âè-
êëàäåíèõ â³äîìîñòåé (ó òîìó ÷èñë³ ³ìåí ³ íàéìåíóâàíü çãàäàíèõ ó ñòàòò³ ô³çè÷íèõ òà þðèäè÷íèõ
îñ³á), öèòàò ³ ïîñèëàíü íà ë³òåðàòóðí³ äæåðåëà òà íîðìè àêò³â çàêîíîäàâñòâà, ïðàâèëüí³ñòü âèçíà-
÷åííÿ ³íäåêñó ÓÄÊ ³ ïåðåêëàä³â àíîòàö³é íà ñòàòòþ.

Ó òåêñò³ ñòàòò³ ïîñèëàííÿ íà âèêîðèñòàí³ ë³òåðàòóðí³ äæåðåëà ñë³ä çàçíà÷àòè ïîðÿäêîâèì íîìå-
ðîì ó êâàäðàòíèõ äóæêàõ çã³äíî ç ïåðåë³êîì äæåðåë. Àâòîðñüê³ ïîÿñíåííÿ ³ ïðèêëàäè ñë³ä íàâîäè-
òè â äóæêàõ áåçïîñåðåäíüî â òåêñò³ ñòàòò³.

Ðåäàêö³ÿ çàëèøàº çà ñîáîþ ïðàâî ðåäàãóâàòè ðóêîïèñ, ñêîðî÷óâàòè éîãî, çì³íþâàòè íàçâó ñòàòò³
òà ââîäèòè (çì³íþâàòè) ðóáðèêàö³þ âíóòð³øí³õ ÷àñòèí òåêñòîâîãî ìàòåð³àëó. Ïîäàí³ ìàòåð³àëè (ðó-
êîïèñè), âêëþ÷íî ç òèìè, ÿê³ âèçíàíî íåïðèéíÿòíèìè, ðåäàêö³ÿ íå ïîâåðòàº.

Àâòîð, ÿêèé ïîäàâ ìàòåð³àëè äëÿ äðóêó, ââàæàºòüñÿ òàêèì, ùî ïîãîäæóºòüñÿ íà ïîäàëüøå áåç-
îïëàòíå ¿õ ðîçì³ùåííÿ íà ñàéòàõ âèäàâíèöòâà ïðàâîâî¿ ë³òåðàòóðè «Þð³íêîì ²íòåð» ³ Íàö³îíàëüíî¿
á³áë³îòåêè Óêðà¿íè ³ì. Â. ². Âåðíàäñüêîãî ÍÀÍ Óêðà¿íè.

Òåêñò ñòàòò³ ïîäàºòüñÿ ó äâîõ ïðèì³ðíèêàõ, îäèí ç ÿêèõ ìàº áóòè ï³äïèñàíèé àâòîðîì íà êîæí³é
ñòîð³íö³. Ðàçîì ³ç ñòàòòåþ íåîáõ³äíî íàäàâàòè: 1) äîâ³äêó ïðî àâòîðà (íà îêðåìîìó àðêóø³ ó äîâ³ëü-
í³é ôîðì³) ³ç çàçíà÷åííÿì ïð³çâèùà, ³ìåí³, ïî áàòüêîâ³, íàóêîâîãî ñòóïåíÿ òà â÷åíîãî çâàííÿ (çà íà-
ÿâíîñò³), ì³ñöÿ îñíîâíî¿ ðîáîòè, ïîñàäè, íàâ÷àëüíîãî çàêëàäó, â ÿêîìó îñîáà íàâ÷àºòüñÿ, äîìàøíüî¿
àäðåñè (ç ïîøòîâèì ³íäåêñîì), íîìåð³â êîíòàêòíèõ òåëåôîí³â òà åëåêòðîííî¿ ïîøòè; 2) ðåêîìåíäà-
ö³þ êàôåäðè/â³ää³ëó âèùîãî íàâ÷àëüíîãî àáî íàóêîâîãî çàêëàäó (îáîâ’ÿçêîâî äëÿ àñï³ðàíò³â òà çäî-
áóâà÷³â) òà ðåöåíç³þ êàíäèäàòà ÷è äîêòîðà þðèäè÷íèõ íàóê ³ç â³äïîâ³äíî¿ ñïåö³àëüíîñò³ (îáîâ’ÿçêî-
âî äëÿ àñï³ðàíò³â, çäîáóâà÷³â ³ êàíäèäàò³â þðèäè÷íèõ íàóê); 3) åëåêòðîííó êîï³þ ñòàòò³, çàïèñàíó
ó âèãëÿä³ îêðåìîãî åëåêòðîííîãî äîêóìåíòà íà ñòàíäàðòí³é äèñêåò³ àáî äèñêó 4) ôîòîãðàô³þ àâòîðà
ó ôîðìàò³ tif àáî jpg, ðîçì³ðîì 4,5�5,5 ñì, 300 dpi.

Óñ³ ìàòåð³àëè ñë³ä íàäñèëàòè ðåêîìåíäîâàíèì ëèñòîì
íà àäðåñó ðåäàêö³¿:

04209, ì. Êè¿â, âóë. Ãåðî¿â Äí³ïðà, 31-á
Âèäàâíèöòâî ïðàâîâî¿ ë³òåðàòóðè «Þð³íêîì ²íòåð»,

ðåäàêö³ÿ æóðíàëó «Þðèäè÷íà Óêðà¿íà»
Òåë.: (044)-411-69-08, (044)-411-64-03

Å-mail: jukr@yurincom.kiev.ua
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Ñï³âçàñíîâíèêè:

Êè¿âñüêèé ðåã³îíàëüíèé öåíòð

Íàö³îíàëüíî¿ àêàäåì³¿ ïðàâîâèõ íàóê Óêðà¿íè,

Íàóêîâî-äîñë³äíèé ³íñòèòóò
ïðèâàòíîãî ïðàâà ³ ï³äïðèºìíèöòâà ³ìåí³ àêàäåì³êà Ô. Ã. Áóð÷àêà

Íàö³îíàëüíî¿ àêàäåì³¿ ïðàâîâèõ íàóê Óêðà¿íè,

ÒÎÂ «Þð³íêîì ²íòåð»

Âèäàâåöü: ÒÎÂ «Þð³íêîì ²íòåð»

Øåô-ðåäàêòîð — Â. Ñ. Êîâàëüñüêèé, äîêòîð þðèäè÷íèõ íàóê

Íàä âèïóñêîì ïðàöþâàëè:

Êàð³íà Êîðñóíåíêî, Ìàéÿ Ðîìàñü,

Ñâÿòîñëàâ Êàðàâàºâ, Îëåíà Äîöåíêî

Îðèã³íàë-ìàêåò âèãîòîâëåíî êîìï’þòåðíèì öåíòðîì
ÒÎÂ «Þð³íêîì ²íòåð»

Ñâ³äîöòâî ïðî âíåñåííÿ ñóá’ºêòà âèäàâíè÷î¿ ñïðàâè äî Äåðæàâíîãî ðåºñòðó âèäàâö³â,
âèãîò³âíèê³â ³ ðîçïîâñþäæóâà÷³â âèäàâíè÷î¿ ïðîäóêö³¿

ñåð³ÿ ÄÊ ¹ 3954 â³ä 13.01.2011.

Ñâ³äîöòâî ïðî äåðæàâíó ðåºñòðàö³þ äðóêîâàíîãî çàñîáó ìàñîâî¿ ³íôîðìàö³¿
ñåð³ÿ ÊÂ ¹ 20180-9980ÏÐ â³ä 06.08.2013.

Ï³äïèñàíî äî äðóêó 26.09.2018. Ôîðìàò 70�100/16.
Ïàï³ð îôñåòíèé ¹ 1. Äðóê îôñåòíèé. Îáë.-âèä. àðê. 11,40. Óìîâí. äðóê. àðê. 10,73.

Òèðàæ 440 ïðèì. Çàì. ¹ .

Àäðåñà ðåäàêö³¿ òà âèäàâöÿ: 04209, ì. Êè¿â, âóë. Ãåðî¿â Äí³ïðà, 31-á.
Òåë. 411-69-08, 412-04-75. Ôàêñ 413-81-44.

http://www.yurincom.com.ua. Å-mail: jukr@yurincom.kiev.ua.
Âèäàâíèöòâî ïðàâîâî¿ ë³òåðàòóðè «Þð³íêîì ²íòåð».

Ðåäàêö³ÿ æóðíàëó «Þðèäè÷íà Óêðà¿íà».

Â³ääðóêîâàíî ç ãîòîâèõ ä³àïîçèòèâ³â â äðóêàðí³ ÒÎÂ «Íàø ôîðìàò»
02105 ì. Êè¿â — 105, ïð-ò Ìèðó, îô. 45

Ñâ³äîöòâî ïðî âíåñåííÿ ñóá’ºêòà âèäàâíè÷î¿ ñïðàâè
äî Äåðæàâíîãî ðåºñòðó âèäàâö³â, âèãîò³âíèê³â ³ ðîçïîâñþäæóâà÷³â

âèäàâíè÷î¿ ïðîäóêö³¿ — ñåð³ÿ ÄÊ ¹ 4540 â³ä 07.05.2013.

Ðåäàêö³ÿ íå çàâæäè ïîä³ëÿº ïîçèö³þ àâòîð³â ïóáë³êàö³é.
Çà äîñòîâ³ðí³ñòü âèêëàäåíèõ ôàêò³â â³äïîâ³äàº àâòîð.

Ïåðåäïëàòíèé ³íäåêñ æóðíàëó «Þðèäè÷íà Óêðà¿íà» — 01757.
Ïåðåäïëàòíèé ³íäåêñ êîìïëåêòó:

ãàçåòà «Þðèäè÷íèé â³ñíèê Óêðà¿íè» ³ æóðíàëè «Þðèäè÷íà Óêðà¿íà»
òà «Áþëåòåíü çàêîíîäàâñòâà ³ þðèäè÷íî¿ ïðàêòèêè Óêðà¿íè» — 08440.

Ç ïðèâîäó ïðèäáàííÿ æóðíàë³â ìèíóëèõ âèïóñê³â çâåðòàéòåñü çà òåë. 411-69-08, 411-64-03.
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