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Ó ñòàòò³ äîñë³äæåíî ñòàíîâëåííÿ òà ðîçâèòîê äîêòðèíè â³äóìåðëîñò³ (âèìîðî÷íî-

ñò³) ñïàäêîâîãî ìàéíà â Óêðà¿í³. Âñòàíîâëåíî, ùî â³äóìåðëà (âèìîðî÷íà) ñïàäùèíà ïå-

ðåõîäèëà äî äåðæàâè, à ç ìîìåíòó ïðèéíÿòòÿ ÖÊ Óêðà¿íè (2003 ð.) òàêèì ïðàâî-

íàñòóïíèêîì ñòàëà òåðèòîð³àëüíà ãðîìàäà. Â³äçíà÷àºòüñÿ, ùî çà þðèäè÷íîþ îö³íêîþ

ïðàâîâèé ðåæèì «â³äóìåðëîñò³ ñïàäùèíè» ìàº ñóòòºâ³ â³äì³ííîñò³ â³ä êàòåãîð³¿ «âè-

ìîðî÷íå ìàéíî». Ñó÷àñí³ òåíäåíö³¿ ðîçâèòêó ³íñòèòóòó â³äóìåðëîñò³ ñïàäùèíè ðîç-

ãëÿäàþòüñÿ ó ñâ³òë³ àäàïòàö³¿ â³ò÷èçíÿíîãî çàêîíîäàâñòâà äî ïðàâà ªâðîïåéñüêîãî Ñî-

þçó. Âèÿâëåíî íåäîë³êè ïðàâîâîãî ðåãóëþâàííÿ ö³º¿ ïðîáëåìè òà ðîçðîáëåíî ïðîïîçèö³¿

ùîäî âäîñêîíàëåííÿ ñïàäêîâîãî çàêîíîäàâñòâà Óêðà¿íè.

Êëþ÷îâ³ ñëîâà: ñïàäùèíà, â³äóìåðë³ñòü, âèìîðî÷íå ìàéíî, ñïàäêîäàâåöü, ñïàäêîºìåöü,

òåðèòîð³àëüíà ãðîìàäà.

Ïîñòàíîâêà ïðîáëåìè. Ó ñó÷àñíîìó
öèâ³ëüíîìó ïðàâ³ Óêðà¿íè ïîíÿòòÿ «âè-
ìîðî÷íîñò³» ìàéíà (ñïàäùèíè) â³äñóòíº.
Öèâ³ëüíèì êîäåêñîì Óêðà¿íè (2003 ð.)
ââåäåíî íîâå ïîíÿòòÿ «â³äóìåðë³ñòü
ñïàäùèíè» (ñò. 1277). Â óêðà¿íñüêå ïðà-
âî âïðîâàäæóþòüñÿ ºâðîïåéñüê³ é ì³æ-
íàðîäí³ íîðìè òà ñòàíäàðòè. Ðàçîì ³ç
òèì, öåé ïðîöåñ ìàº â³äïîâ³äàòè ïðàâî-
âîìó ìåíòàë³òåòó óêðà¿íñüêîãî íàðîäó,
ö³ííîñòÿì ³ ñàìîáóòíîñò³ éîãî ïðàâîâî¿
êóëüòóðè. Óõâàëèâøè íîâèé ÖÊ, Óêðà¿-
íà çðîáèëà âàæëèâèé êðîê äî ³íòåãðàö³¿
â êîíòèíåíòàëüíó ïðàâîâó ñèñòåìó, à
ñïàäêîâå ïðàâî îòðèìàëî íîâó êîíöåï-
ö³þ â³äóìåðëîñò³ ñïàäùèíè, çà ÿêîþ:
ïî-ïåðøå, íàÿâíà ñïàäùèíà ìàº áóòè â
ñóäîâîìó ïîðÿäêó âèçíàíà â³äóìåðëîþ,
ï³ñëÿ ÷îãî âîíà ïåðåõîäèòü ó âëàñí³ñòü
òåðèòîð³àëüíî¿ ãðîìàäè çà ì³ñöåì ¿¿ â³ä-
êðèòòÿ; ïî-äðóãå, äåðæàâà âèêëþ÷åíà ÿê
³ç êîëà ñïàäêîºìö³â çà çàêîíîì, òàê ³ ç
êîëà ñóá’ºêò³â, ÿêèì ïåðåõîäèòü ñïàä-
ùèíà, âèçíàíà ñóäîì â³äóìåðëîþ.

Àêòóàëüí³ñòü ïðîáëåìàòèêè äîñë³-
äæåííÿ çóìîâëåíà íåäîñêîíàë³ñòþ ïðà-

âîâîãî ðåãóëþâàííÿ â³äíîñèí, ïîâ’ÿçà-
íèõ ç³ â³äóìåðëèì ìàéíîì (ñïàäùèíîþ),
íåîáõ³äí³ñòþ ðîçðîáêè ïðàâîâîãî ìåõà-
í³çìó, ÿêèé áè íàëåæíèì ÷èíîì ì³ã çà-
õèñòèòè ïðàâà òà çàêîíí³ ³íòåðåñè òåðè-
òîð³àëüíèõ ãðîìàä, îðãàí³â ì³ñöåâîãî ñà-
ìîâðÿäóâàííÿ íà â³äóìåðëó ñïàäùèíó,
³ñíóâàííÿì çíà÷íî¿ ê³ëüêîñò³ äèñêóñ³é-
íèõ ïèòàíü ùîäî â³äóìåðëîñò³ ñïàäùèíè
òà íåîáõ³äíîñò³ çàêîíîäàâ÷îãî âðåãóëþ-
âàííÿ â³äïîâ³äíèõ ñóñï³ëüíèõ â³äíîñèí.

Ñòàí äîñë³äæåííÿ òåìè. Çàçíà÷èìî,
ùî îêðåì³ àñïåêòè ö³º¿ ïðîáëåìàòèêè
çíàéøëè âèñâ³òëåííÿ ó íèçö³ ïðàöü â³ò-
÷èçíÿíèõ òà çàðóá³æíèõ äîñë³äíèê³â:
Ì. Áàðùåâñüêîãî, Ë. Ëóíöà, Â. Ñåðåáðîâ-
ñüêîãî, Ï. Í³ê³òþêà, Ç. Ðîìîâñüêî¿,
Ñ. Áè÷êîâî¿, Þ. Çà³êè, Î. Êóõàðºâà,
Ê. Íå÷àºâî¿, Î. Ïå÷åíîãî, Î. Ðîçãîí,
ª. Ðÿáîêîíÿ, Í. Ñîëòèñ, Ñ. Ôóðñè,
ª. Ôóðñè òà ³íøèõ. Ïðîòå çàãàëüíîãî
àíàë³çó ïðîáëåìàòèêè ñòàíîâëåííÿ òà
ðîçâèòêó äîêòðèíè â³äóìåðëîñò³ (âèìî-
ðî÷íîñò³) ñïàäêîâîãî ìàéíà â Óêðà¿í³ ç
óðàõóâàííÿì ºâðîïåéñüêîãî äîñâ³äó íå
áóëî çä³éñíåíî.
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Ìåòîþ äàíî¿ ñòàòò³ º ïåðåîñìèñëåííÿ
òåîðåòè÷íèõ ³ ìåòîäîëîã³÷íèõ çàñàä, ïî-
â’ÿçàíèõ ³ç ñòàíîâëåííÿì òà ðîçâèòêîì
äîêòðèíè â³äóìåðëîñò³ (âèìîðî÷íîñò³)
ñïàäêîâîãî ìàéíà â Óêðà¿í³, âèÿâëåííÿ
íåäîë³ê³â ïðàâîâîãî ðåãóëþâàííÿ ö³º¿
ïðîáëåìè òà ðîçðîáêà ïðîïîçèö³é, ñïðÿ-
ìîâàíèõ íà âäîñêîíàëåííÿ ñïàäêîâîãî
çàêîíîäàâñòâà ³ ïðàêòèêè éîãî çàñòîñó-
âàííÿ.

Âèêëàä ìàòåð³àëó äîñë³äæåííÿ.
Ñïàäêîâå ïðàâî Óêðà¿íè, ÿê é ³íø³ ïðà-
âîâ³ ÿâèùà, ïðîéøëî ñâîþ åâîëþö³þ,
óäîñêîíàëåííÿ òà çáàãà÷åííÿ íà ð³çíèõ
åòàïàõ ðîçâèòêó ³ñòîð³¿ óêðà¿íñüêîãî íà-
ðîäó, ïîâ’ÿçàíèõ ç ³ñíóâàííÿì ÷è â³äñóò-
í³ñòþ óêðà¿íñüêî¿ äåðæàâíîñò³, ïîñòóïî-
âî âèðîáëÿëèñÿ ñó÷àñí³ ñòàíäàðòè â ö³é
ãàëóç³ ïðàâîâèõ â³äíîñèí. Ó Êè¿âñüê³é
Ðóñ³ ñïàäêîâ³ â³äíîñèíè áóëè âðåãóëüî-
âàí³ â îñíîâíîìó â «Ðóñüê³é ïðàâä³» —
ïåðøîìó êîäèô³êîâàíîìó çá³ðíèêó þðè-
äè÷íèõ íîðì íà óêðà¿íñüêèõ çåìëÿõ. Âè-
õîäÿ÷è ç îñíîâíèõ ïðèíöèï³â ôåîäàëü-
íîãî ïðàâà — ïðàâà — ïðèâ³ëåþ,
âñòàíîâëþâàëîñÿ äâà ð³çí³ ïîðÿäêè ñïàä-
êóâàííÿ: îäèí — äëÿ áîÿð, äðóãèé —
äëÿ ñìåðä³â. Ìàéíî ïîìåðëèõ áîÿð ³ äðó-
æèííèê³â, ÿê³ íå ìàëè ñèí³â, äîíüêè
óñïàäêóâàëè áåç îáìåæåíü (ñò. 91). Ìàé-
íî ïîìåðëîãî ñìåðäà, ÿêèé íå ìàâ ñèí³â,
ïåðåõîäèëî ó âëàñí³ñòü êíÿçÿ, õî÷ ³ ç äå-
ÿêèìè óòî÷íåííÿìè. Íåçàì³æíÿ äîíüêà
îòðèìóâàëà ÷àñòèíó ìàéíà, ÿêå ïîò³ì
ñòàíîâèëî ¿¿ ïîñàã. Çàì³æí³ äîíüêè öüîãî
íå îäåðæóâàëè (ñò. 90) [1, ñ. 37].

Àâòîð ðîáèòü âèñíîâîê, ùî â Êè¿â-
ñüê³é äåðæàâ³ íå áóëî ³íñòèòóòó «âèìî-
ðî÷íîãî ìàéíà», òîìó ùî ñ³ìåéíå ìàéíî
äàâíüîðóñüêî¿ ðîäèíè áóëî êîëåêòèâíîþ
âëàñí³ñòþ âñ³º¿ ñ³ì’¿, à íå ³íäèâ³äóàëü-
íîþ îäíîãî áàòüêà-äîìîãîñïîäàðÿ. Òîìó
öå áóâ ïåðåðîçïîä³ë ñ³ìåéíîãî ìàéíà â
ìåæàõ ñ³ì’¿ ïðè çáåðåæåíí³ ñï³ëüíî¿
ñ³ìåéíî¿ âëàñíîñò³, à íå ñïàäêóâàííÿ [2,
ñ. 108].

Âñòàíîâëåíî, ùî òåðì³í «âèìîðî÷íå
ìàéíî» âïåðøå áóëî ðåãëàìåíòîâàíî â
Ëèòîâñüêî-Ðóñüê³é äåðæàâ³ ó ñòàòóò³ Âå-
ëèêîãî êíÿç³âñòâà Ëèòîâñüêîãî (1566 ð.),
äå áóëî çàçíà÷åíî: «ÿê³ áåç íàùàäê³â ³
ñïàäêîºìö³â ñâî¿õ âìèðàþòü, í³ íà êîãî

ïðàâà ñâîãî ïðèðîäæåíîãî, âèñëóæåíîãî
³ íàáóòîãî íå çàïèñàâøè, òèì çâè÷àºì
ìàºòêè ñïàäêîì íà íàñ ãîñïîäàðÿ Âå-
ëèêîãî êíÿçÿ Ëèòîâñüêîãî ïåðåõîäÿòü ³
ïåðåõîäèòè áóäóòü» (ð. 3, àðò. 14) [3,
ñ. 283]. Àíàëîã³÷íå ïîëîæåííÿ ì³ñòèòüñÿ
â Ëèòîâñüêîìó ñòàòóò³ (1588 ð.). ßêùî
íå áóëî ñïàäêîºìö³â çà çàêîíîì ³ çà çàïî-
â³òîì, ìàéíî âèçíàâàëîñÿ âèìîðî÷íèì ³
ïåðåõîäèëî äî äåðæàâè, òîáòî äî Âåëèêî-
ãî êíÿçÿ (ð. 3, àðò. 17) [4, ñ. 93].

Ïðàâîâà ñèñòåìà Óêðà¿íñüêî¿ ãåòüìàí-
ñüêî¿ äåðæàâè (Â³éñüêà Çàïîðîçüêîãî)
áàãàòî â ÷îìó ´ðóíòóâàëàñÿ íà Ëèòîâ-
ñüêèõ ñòàòóòàõ ³ ìà´äåáóðçüêîìó ïðàâ³.
Òàê, ó «Ïðàâàõ, çà ÿêèìè ñóäèòüñÿ ìàëî-
ðîñ³éñüêèé íàðîä» (1743 ð.), çàçíà÷àºòü-
ñÿ: «Ìàºòêè, ùî çà ñïàäêîºìöÿìè íå çà-
ïèñàí³, ãîñóäàðþ íàëåæàòü» [5, ñ. 243].

Îòæå, äëÿ ïðàâîâî¿ ñèñòåìè äîðåâîëþ-
ö³éíî¿ Óêðà¿íè ïåðâèííèì áóâ ðîäîâèé
õàðàêòåð óñïàäêóâàííÿ, à ïåðåõ³ä ñïàä-
êîâîãî ìàéíà äî ïóáë³÷íîãî ñóá’ºêòà áóâ
âèíÿòêîì. Ïðè öüîìó â óêðà¿íñüê³é ïðà-
âîâ³é òðàäèö³¿ òàêîæ ïðîñòåæóºòüñÿ êîí-
êóðåíö³ÿ ì³æ âèçíàííÿì âèìîðî÷íî¿
ñïàäùèíè áåçõàçÿéíèì ìàéíîì òà ïîøè-
ðåííÿì íà ö³ â³äíîñèíè ³íñòèòóòó ñïàä-
êóâàííÿ.

Â óêðà¿íñüêèõ çåìëÿõ ó ñêëàä³ Ðî-
ñ³éñüêî¿ ³ìïåð³¿ (ê³íåöü ÕV²²² — ïî÷àòîê
ÕÕ ñò.) çà «Çâîäîì çàêîí³â öèâ³ëüíèõ»
ïðîñë³äêîâóºòüñÿ òåíäåíö³ÿ äî îõîðîíè
ïðàâ ðîäó íà ìàéíî, àäæå äåðæàâà îòðè-
ìóâàëà ïðàâî íà öå ìàéíî âèêëþ÷íî ï³ñ-
ëÿ òðèâàëî¿ ïðîöåäóðè ïîøóêó ñïàäêî-
ºìö³â; òîáòî âñòàíîâëþâàâñÿ áàëàíñ
ïðèâàòíèõ òà ïóáë³÷íèõ ³íòåðåñ³â ñóá’ºê-
ò³â íà ñïàäùèíó.

Âàðòî íàãîëîñèòè, ùî æîâòíåâ³ ïîä³¿ ó
Ïåòðîãðàä³ ó 1917 ð. äîêîð³ííî çì³íèëè
äîëþ óêðà¿íñüêî¿ äåðæàâíîñò³, êîëè ìî-
ëîäà äåðæàâà îïèíèëàñÿ â³÷-íà-â³÷ ³ç
ïðîáëåìîþ íåâ³äêëàäíîãî ñòâîðåííÿ
âëàñíî¿ ïðàâîâî¿ ñèñòåìè. Òàê, ó ñò. 2
Äåêðåòà ÐÍÊ ÓÑÐÐ â³ä 21 áåðåçíÿ
1919 ð. «Ïðî ñêàñóâàííÿ ñïàäêóâàííÿ»,
ñò. 433 ÖÊ ÓÑÐÐ (1922 ð.), ñò. 555 ÖÊ
ÓÐÑÐ (1963 ð.) ïåðåäáà÷àëîñÿ, ùî ïðàâî
âëàñíîñò³ íà ñïàäêîâå ìàéíî ïåðåõîäèòü
äî äåðæàâè. Ñë³ä çàçíà÷èòè, ùî ïåðå-
âàæíà á³ëüø³ñòü öèâ³ë³ñò³â (Â. Ñåðåáðîâ-
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ñüêèé [6, ñ. 236], Í. Îðëîâà [7, ñ. 122])
ââàæàëà, ùî ïåðåõ³ä âèìîðî÷íîãî ìàéíà
äî äåðæàâè ìàº âñ³ îçíàêè ñïàäêóâàííÿ.

Àâòîð â³äçíà÷àº, ùî ÿê ó äîðåâîëþ-
ö³éí³é Óêðà¿í³, òàê ³ â ðàäÿíñüê³é Óêðà¿-
í³, ñóá’ºêòîì, äî ÿêîãî ïåðåõîäèëî âèìî-
ðî÷íå ìàéíî, âèçíàâàëàñÿ äåðæàâà. Ó ñó-
÷àñí³é Óêðà¿íñüê³é äåðæàâ³, ç ìîìåíòó
ïðèéíÿòòÿ ÖÊ Óêðà¿íè (2003 ð.), òàêèì
ïðàâîíàñòóïíèêîì âèçíàºòüñÿ âæå òåðè-
òîð³àëüíà ãðîìàäà, à íàáóòå íåþ ó âèçíà-
÷åíîìó ïîðÿäêó ìàéíî îäåðæàëî íîâó
íàçâó «â³äóìåðëî¿ ñïàäùèíè» (ñò. 1277).

×èì æå â³äð³çíÿºòüñÿ ïðàâîâèé ðå-
æèì «â³äóìåðëîñò³ ñïàäùèíè» â³ä êàòå-
ãîð³¿ «âèìîðî÷íå ìàéíî»? Íàñàìïåðåä
³äåòüñÿ ïðî òå, ùî ïèòàííÿ ïðî âèçíàííÿ
ñïàäùèíè â³äóìåðëîþ âèð³øóºòüñÿ íå çà
ôàêòîì â³äñóòíîñò³ (íåç’ÿâëåííÿ, óñó-
íåííÿ, â³äìîâè, íåïðèéíÿòòÿ) ñïàäêîºì-
ö³â, à çà ð³øåííÿì ñóäó. Êð³ì òîãî,
ñóá’ºêò, äî ÿêîãî ïåðåõîäèòü âèçíàíà ñó-
äîì â³äóìåðëîþ ñïàäùèíà (çã³äíî ç ÷. 3
ñò. 1277 ÖÊ — öå òåðèòîð³àëüíà ãðîìàäà
çà ì³ñöåì â³äêðèòòÿ ñïàäùèíè), íàáóâàº
¿¿ íå çà ïðàâîì ñïàäêóâàííÿ, à ôàêòè÷íî
ïðèéìàº ñïàäùèíó ëèøå íà çáåð³ãàííÿ.
Â³äïîâ³äíî äî ÷. 2 ñò. 1280 ÖÊ ó ðàç³ âè-
ìîã ñïàäêîºìöÿ, ùî ïðîïóñòèâ ñòðîê äëÿ
ïðèéíÿòòÿ ñïàäùèíè, ùî áóëà âèçíàíà
â³äóìåðëîþ, òàêèé ñóá’ºêò (òåðèòîð³àëü-
íà ãðîìàäà) ìàº ïîâåðíóòè ñïàäêîâå ìàé-
íî çàêîííèì ïðàâîíàñòóïíèêàì ñïàäêî-
äàâöÿ, ÿêùî âîíî çáåðåãëîñÿ â íàòóð³,
àáî âèïëàòèòè ãðîøîâó êîìïåíñàö³þ
(ó ðàç³ éîãî ïðîäàæó). Ïðè öüîìó íà íüî-
ãî ïîêëàäàºòüñÿ îáîâ’ÿçîê çàäîâîëüíèòè
âèìîãè êðåäèòîð³â ñïàäêîäàâöÿ (÷. 4
ñò. 1277 ÖÊ). Îòæå, ìîæíà ñòâåðäæóâà-
òè, ùî ÖÊ Óêðà¿íè ââåäåíî íîâó êîíöåï-
ö³þ, çà ÿêîþ ñïàäêîâå ïðàâîíàñòóïíèö-
òâî ñóá’ºêòà, äî ÿêîãî ïåðåõîäèòü âèçíà-
íà ñóäîì â³äóìåðëîþ ñïàäùèíà, íàáóâàº
õàðàêòåðó ñèíãóëÿðíîãî.

Âàðòî íàãîëîñèòè, ùî äóìêè óêðà¿í-
ñüêèõ ó÷åíèõ ç ïðèâîäó ïðàâîâî¿ ïðèðî-
äè â³äóìåðëî¿ ñïàäùèíè ðîçä³ëèëèñÿ çà
òàêèìè íàïðÿìàìè: Î. Ðîçãîí [8, ñ. 54] —
â³äóìåðëà ñïàäùèíà º ñàìîñò³éíîþ ïðà-
âîâîþ ï³äñòàâîþ íàáóòòÿ ïðàâà âëàñíî-
ñò³; Î. Êóõàðºâ [9, ñ. 120] — â³äóìåðë³ñòü
ñïàäùèíè íå º âèäîì ñïàäêóâàííÿ, à

ìàéíî ïåðåõîäèòü äî äåðæàâè â ïîðÿäêó,
âñòàíîâëåíîìó äëÿ áåçõàçÿéíîãî ìàéíà;
Þ. Çà³êà [10, ñ. 190], ª. Ðÿáîêîíü [11,
ñ. 37] — â³äóìåðë³ñòü ñïàäùèíè º ð³çíî-
âèäîì ñïàäêóâàííÿ.

Íà äóìêó Ñ. Ôóðñè òà ª. Ôóðñè [12,
ñ. 251—252] — ñóá’ºêò, äî ÿêîãî ïåðåõî-
äèòü â³äóìåðëà ñïàäùèíà, íàáóâàº ¿¿ íå
çà ïðàâîì ñïàäêóâàííÿ, à ôàêòè÷íî ïðèé-
ìàº ñïàäùèíó ëèøå íà çáåð³ãàííÿ. Öÿ
êîíöåïö³ÿ îá´ðóíòîâàíà òèì, ùî â ðàç³
âèìîã ñïàäêîäàâöÿ, ÿêèé ïðîïóñòèâ
ñòðîê äëÿ ïðèéíÿòòÿ ñïàäùèíè, ùî áóëà
âèçíàíà â³äóìåðëîþ, òàêèé ñóá’ºêò (òåðè-
òîð³àëüíà ãðîìàäà) ìàº ïîâåðíóòè ñïàä-
êîâå ìàéíî çàêîííèì òà ïðàâîíàñòóïíè-
êàì ñïàäêîäàâöÿ, ÿêùî âîíî çáåð³ãàëîñÿ
â íàòóð³, àáî âèïëàòèòè ãðîøîâó êîìïåí-
ñàö³þ (â ðàç³ éîãî ïðîäàæó).

Äëÿ íàøîãî äîñë³äæåííÿ âàæëèâî çà-
çíà÷èòè, ùî ðîçáóäîâà ãðîìàäÿíñüêîãî
ñóñï³ëüñòâà é äåìîêðàòè÷íî¿ ïðàâîâî¿
äåðæàâè â Óêðà¿í³ â³äáóâàºòüñÿ â óìîâàõ
çáëèæåííÿ ïðàâîâèõ ñèñòåì ³ ãëîáàë³çà-
ö³¿ ïðàâà, ñï³âðîá³òíèöòâà ç ³íøèìè êðà¿-
íàìè. Ó öüîìó êîíòåêñò³ âàæëèâå çíà-
÷åííÿ ìàº àäàïòàö³ÿ íàö³îíàëüíèõ îñîá-
ëèâîñòåé, åëåìåíò³â (íîðì, ïðèíöèï³â,
³íñòèòóò³â) ïðàâîâî¿ ñèñòåìè Óêðà¿íè äî
ºâðîïåéñüêîãî òà ì³æíàðîäíîãî ïðàâà.
ßê çàçíà÷àº Î. Ñêðèïíèê, ó çàêîíîäàâ-
ñòâ³ ºâðîïåéñüêèõ äåðæàâ ³ñíóþòü ð³çí³
ï³äõîäè äî ïðàâîâî¿ ïðèðîäè â³äóìåð-
ëîñò³ ñïàäùèíè. Òàê, ó Í³ìå÷÷èí³,
Øâåéöàð³¿, ²ñïàí³¿ ³ñíóº ãåðìàíñüêà ìî-
äåëü ïåðåõîäó â³äóìåðëîãî ìàéíà çà ïðà-
âîì ñïàäêóâàííÿ. Âîíà ïåðåäáà÷àº â³äïî-
â³äàëüí³ñòü äåðæàâè çà áîðãàìè ñïàäêî-
äàâöÿ, òîáòî çà ïðàâèëàìè óí³âåðñàëüíî-
ãî ïðàâîíàñòóïíèöòâà. Ó Ôðàíö³¿, Àâñò-
ð³¿ ä³º ðîìàíñüêà ìîäåëü, ÿêà ïåðåäáà÷àº
ïåðåõ³ä ìàéíà â³ëüíî áåç îáòÿæåííÿ
áóäü-ÿêèõ áîðã³â, òîáòî ìàéíî ïåðåõî-
äèòü äî äåðæàâè ÿê áåçõàçÿéíå [13,
ñ. 13—15].

Àâòîð ðîáèòü âèñíîâîê, ùî óêðà¿í-
ñüêèé çàêîíîäàâåöü ïðè êîäèô³êàö³¿ öè-
â³ëüíîãî çàêîíîäàâñòâà öüîãî äîñâ³äó íå
âðàõóâàâ, òîìó ³ñíóº ùå íèçêà ïðîáëåì,
ÿê³ ïîòð³áíî âèð³øèòè, ùîá óêðà¿íñüêà
ïðàâîâà ñèñòåìà ïîâí³ñòþ â³äïîâ³äàëà
ñâ³òîâèì ñòàíäàðòàì. Òàê, ó êðà¿íàõ ªÑ
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ñóá’ºêòîì ïðàâà íà â³äóìåðëó ñïàäùèíó
º äåðæàâà, à â Óêðà¿í³ — òåðèòîð³àëüíà
ãðîìàäà. Íà çàêîíîäàâ÷îìó ð³âí³ ïîòð³á-
íî òàêîæ âèð³øèòè ïèòàííÿ, ÿê³ ñòîñóþ-
òüñÿ âèïàäê³â: íàáóòòÿ äåðæàâîþ ïðàâ
íà â³äóìåðëó ñïàäùèíó, ùî â³äêðèëàñü
çà êîðäîíîì; êîëè äî ñêëàäó â³äóìåðëî¿
ñïàäùèíè âõîäÿòü ³ñòîðè÷í³ òà êóëüòóð-
í³ ïàì’ÿòêè, ë³òåðàòóðí³, õóäîæí³ òâîðè,
³íø³ îá’ºêòè ³íòåëåêòóàëüíî¿ âëàñíîñò³,
ùî ìàþòü ³ñòîðè÷íó, êóëüòóðíó, íàóêîâó
ö³íí³ñòü òà çàãàëüíîñóñï³ëüíå çíà÷åííÿ,
àäæå òàê³ îá’ºêòè íå ìîæóòü íàëåæàòè
ëèøå îêðåì³é òåðèòîð³àëüí³é ãðîìàä³,
îñê³ëüêè º ñóñï³ëüíèì íàäáàííÿì òîùî.

Êð³ì òîãî, â Óêðà¿í³ íå âèçíà÷åíî ïî-
ðÿäêó ñïàäêóâàííÿ é îáë³êó â³äóìåðëî¿
ñïàäùèíè. Ñòàòòÿ 1277 ÖÊ ëèøå çàãà-
ëîì çàçíà÷àº, ùî â³äóìåðëà ñïàäùèíà
ïåðåõîäèòü ó âëàñí³ñòü òåðèòîð³àëüíî¿
ãðîìàäè. Ç îãëÿäó íà çàçíà÷åíå, ââàæà-
ºìî çà äîö³ëüíå ïðèéíÿòè îêðåìèé çàêîí
ïðî ïîðÿäîê îïîäàòêóâàííÿ òà îáë³êó
â³äóìåðëî¿ ñïàäùèíè.

Àíàë³ç òåîð³é, ³äåé, êîíöåïö³é, íàó-
êîâèõ ïðàöü äàº çìîãó çðîáèòè òàê³ âè-
ñíîâêè:

Ïî-ïåðøå, ³íñòèòóò â³äóìåðëî¿ ñïàä-
ùèíè (ñò. 1277 ÖÊ Óêðà¿íè) çàïî÷àòêî-
âàíèé â Óêðà¿í³ áåç óðàõóâàííÿ çàðóá³æ-
íîãî äîñâ³äó. Â êðà¿íàõ ªÑ ñóá’ºêòîì
ïðàâà íà íåóñïàäêîâàíå ìàéíî º äåðæàâà,
â Óêðà¿í³ — òåðèòîð³àëüíà ãðîìàäà, ùî a
priori í³âåëþº åôåêòèâí³ñòü âèêîíàííÿ
ôóíêö³¿ óñóíåííÿ áåçñóá’ºêòíîñò³, ÿêó
ìàº âèêîíóâàòè â³äóìåðë³ñòü. Àäæå òåðè-
òîð³àëüíà ãðîìàäà íå ìàº ³ íå ìîæå ìàòè
òàêîãî îáñÿãó öèâ³ëüíî¿ ïðàâîñóá’ºêòíî-
ñò³, ÿêèì âîëîä³º äåðæàâà.

Ïî-äðóãå, òåðèòîð³àëüíà ãðîìàäà, î÷å-
âèäíî, ìàëà á áóòè íàä³ëåíà ñòàòóñîì
óí³âåðñàëüíîãî ïðàâîíàñòóïíèêà-ñïàäêî-
ºìöÿ. Íàòîì³ñòü ãðîìàäà çà ÖÊ Óêðà¿íè
íå ñòàº ñïàäêîºìöåì, à º ñèíãóëÿðíèì
ïðàâîíàñòóïíèêîì â îáìåæåí³é ê³ëüêî-
ñò³ ïðàâ (ïðàâî âëàñíîñò³) òà îáîâ’ÿçê³â
(â³äøêîäóâàòè ìàéíîâó òà ìîðàëüíó
øêîäó, çàâäàíó ïîìåðëèì).

Ïî-òðåòº, â Óêðà¿í³ îðãàíè ì³ñöåâîãî
ñàìîâðÿäóâàííÿ íà ì³ñöÿõ ïðèéìàþòü
Ïîëîæåííÿ ùîäî âèÿâëåííÿ, çáåðåæåí-
íÿ, îáë³êó òà ðîçïîðÿäæåííÿ â³äóìåðëîþ
ñïàäùèíîþ. À öå ïðèçâîäèòü äî äèñáà-
ëàíñó â³äíîñèí, ïîâ’ÿçàíèõ ³ç ïðîöåñîì
âèçíàííÿ ñïàäùèíè â³äóìåðëîþ, îõîðî-
íîþ òà óïðàâë³ííÿ ñïàäêîâèì ìàéíîì.
Òîìó çàêîíîäàâ÷å âðåãóëþâàííÿ â³äïî-
â³äíèõ ñóñï³ëüíèõ â³äíîñèí ñïðèÿòèìå
íå ò³ëüêè çàïîá³ãàííþ âèïàäê³â ïñóâàí-
íÿ ³ çíèùåííÿ ñïàäêîâîãî ìàéíà, à é
óíåìîæëèâèòü éîãî íåïðàâîì³ðíå çàõîï-
ëåííÿ.

Ïî-÷åòâåðòå, ÖÊ Óêðà¿íè (2003 ð.)
çíà÷íî ðîçøèðèâ êîëî ñïàäêîºìö³â çà çà-
êîíîì. Öå çä³éñíþºòüñÿ ÿê çá³ëüøåííÿì
ê³ëüêîñò³ ÷åðã ñïàäêîºìö³â (ñò. 1261—
1265 ÖÊ), òàê ³ ðîçøèðåííÿì ê³ëüêîñò³
îñ³á, ÿê³ ìàþòü ïðàâî ñïàäêóâàííÿ çà
ïðàâîì ïðåäñòàâëåííÿ (ñò. 1266 ÖÊ). Öÿ
íîâåëà ïðàêòè÷íî ïîçáàâèëà äåðæàâó
ïðàâà íà òàê çâàíó â³äóìåðëó ñïàäùèíó.
Ïåðåõ³ä ñïàäùèíè äî äàëåêèõ ðîäè÷³â,
ÿê³ íå ëèøå íå ï³äòðèìóâàëè æîäíèõ
ñòîñóíê³â ³ç ïîìåðëèì, à é âçàãàë³ íå
çíàëè ïðî éîãî ³ñíóâàííÿ, ñóïåðå÷èòü íå
ñò³ëüêè àáñòðàêòíèì ïðèíöèïàì êðîâíî-
ãî ñïîð³äíåííÿ, ñê³ëüêè ìîðàëüíî-åòè÷-
íîìó åëåìåíòó óêðà¿íñüêîãî íàðîäó.
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Íåëèí À. È. Ñòàíîâëåíèå è ðàçâèòèå ïðàâîâîé äîêòðèíû îòóìåðëîñòè (âûìîðî÷-
íîñòè) íàñëåäñòâåííîãî èìóùåñòâà â Óêðàèíå.
Èññëåäîâàíî ñòàíîâëåíèå è ðàçâèòèå äîêòðèíû îòóìåðëîñòè (âûìîðî÷íîñòè) íàñëåä-
ñòâåííîãî èìóùåñòâà â Óêðàèíå. Óñòàíîâëåíî, ÷òî îòóìåðëîå (âûìîðî÷íîå) íàñëåäñò-
âî ïåðåõîäèëî ê ãîñóäàðñòâó, à ñ ìîìåíòà ïðèíÿòèÿ ÃÊ Óêðàèíû (2003 ã.) òàêèì ïðà-
âîïðååìíèêîì ñòàëà òåððèòîðèàëüíàÿ îáùèíà. Îòìå÷àåòñÿ, ÷òî ïî þðèäè÷åñêîé îöåí-
êå ïðàâîâîé ðåæèì «îòóìåðëîñòè íàñëåäèÿ» èìååò ñóùåñòâåííûå îòëè÷èÿ îò êàòåãî-
ðèè «âûìîðî÷íîå èìóùåñòâî». Ñîâðåìåííûå òåíäåíöèè ðàçâèòèÿ èíñòèòóòà îòóìåð-
ëîñòè íàñëåäèÿ ðàññìàòðèâàþòñÿ â ñâåòå àäàïòàöèè îòå÷åñòâåííîãî çàêîíîäàòåëü-
ñòâà ê ïðàâó Åâðîïåéñêîãî Ñîþçà. Âûÿâëåíû íåäîñòàòêè ïðàâîâîãî ðåãóëèðîâàíèÿ ýòîé
ïðîáëåìû è ðàçðàáîòàíû ïðåäëîæåíèÿ ïî ñîâåðøåíñòâîâàíèþ íàñëåäñòâåííîãî çàêîíî-
äàòåëüñòâà Óêðàèíû.
Êëþ÷åâûå ñëîâà: íàñëåäèå, âûìîðî÷íîñòü, âûìîðî÷íîå èìóùåñòâî, íàñëåäíèê, òåððè-
òîðèàëüíàÿ îáùèíà.

Nelin O. I. Formation and development of the doctrine of heirless (vacant) succession in
Ukraine.
The author studied the formation and development of the doctrine of heirless (vacant)
succession in Ukraine. It has been determined that the probate law in Ukraine, as well as
other legal phenomena, has followed its evolution, development and enrichment upon various
historical stages of Ukrainian people and was closely tied with the existence or absence of
Ukrainian statehood. The modern standards in this particular field of legal relations have
been gradually established. The Kyiv State did not have the institution of heirless property
because household assets of the ancient Ruthenian family were in collective property of the
whole family and not in the property of an individual father-householder. That is why it was
not succession but a mere redistribution of household assets remaining in joint possession
within the family.
The term «heirless property» was first specified in Lithuanian-Ruthenian state in Lithuanian
Statutes (1566): if there were no heirs-at-law and by will, the property was acknowledged as
heirless and devolved upon the state.
For the legal system of Hetmanship era the primary source was the ancestral character of
succession and devolution of the inheritable property to a public entity was an exception.
Moreover, in Ukrainian legal tradition, the visible is the competition between acknowledging
a vacant succession as an heirless property and extension of the institution of succession
upon these relations.
In Ukrainian SSR heirless succession devolved upon state.
Modern civil law of Ukraine lacks the concept of heirless property (succession). The new Civil
Code of Ukraine (2003) introduces the concept of «heirless succession» (Art. 1277).
Ukrainian law applies European and international norms and standards. Along with this, the
process must comply with the legal mentality of the Ukrainian people, with values and
authenticity of its legal culture. Having adopted the Civil Code, Ukraine made and important
step to the integration into the continental legal system, and the probate law acquired a new
concept of heirless succession, when: firstly, available succession may be declared in judicial
proceeding as heirless, and after that it devolves upon territorial community where it was
commenced; secondly, the state is excluded both from the circle of heirs-at-law and from the
circle of the entities-heirs of the succession acknowledged as heirless.
The author specifies that the Ukrainian legislators did not take into account the Euroean
experience during codification of the civil legislation, hence there are a number of issues that
must be dealt with, so that Ukrainian legal system could completely meet the international
standards. In EU countries the holder of the right for the heirless property is the state, in
Ukraine it is a territorial community which outweighs the efficiency of the function of
non-subjectivity elimination what heirlessness is intended for. Since a territorial community
does not and cannot own so much civil capacity as the state.
The author reveals some drawbacks in legal regulation of the issue and develops proposals to
improve the probate law in Ukraine.
Key words: succession, heirlessness, heirless property, legator, legatee, territorial community.
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