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Ñòàòòÿ ïðèñâÿ÷åíà àíàë³çó ïðèíöèïó óí³âåðñàëüíî¿ þðèñäèêö³¿ ÿê âàæëèâîãî ïðàâîâîãî

³íñòèòóòó ì³æíàðîäíîãî êðèì³íàëüíîãî ïðàâîñóääÿ. Ïðîàíàë³çîâàíî îñíîâí³ ì³æíàðîä-

íî-ïðàâîâ³ íîðìè òà ñóäîâó ïðàêòèêó ó ö³é ñôåð³. Âèçíà÷åí³ íàïðÿìè ïîäàëüøîãî ðîç-

âèòêó óí³âåðñàëüíî¿ þðèñäèêö³¿. Íàäàíî ïðîïîçèö³¿ ùîäî âäîñêîíàëåííÿ ì³æíàðîäíèõ ³

âíóòð³øíüîäåðæàâíèõ ïðàâîâèõ àêò³â.

Êëþ÷îâ³ ñëîâà: óí³âåðñàëüíà þðèñäèêö³ÿ, Ì³æíàðîäíèé êðèì³íàëüíèé ñóä, ì³æíàðîä-

íèé çëî÷èí, äåðæàâíèé ñóâåðåí³òåò.

Óí³âåðñàëüíà þðèñäèêö³ÿ àáî ïðèí-
öèï óí³âåðñàëüíîñò³ ó ñôåð³ áîðîòüáè ç
ì³æíàðîäíîþ çëî÷èíí³ñòþ º âàæëèâèì
ïðàâîâèì ³íñòèòóòîì ó ä³ÿëüíîñò³ ÿê íà-
ö³îíàëüíèõ, òàê ³ ì³æíàðîäíèõ êðèì³íà-
ëüíèõ ñóäîâèõ îðãàí³â. ßê ó âèïàäêó
áóäü-ÿêèõ ì³æíàðîäíèõ ïðàâîïîðóøåíü,
çîáîâ’ÿçàííÿ ïðèïèíÿòè òàê³ ì³æíàðîä-
í³ çëî÷èíè ÿê àãðåñ³ÿ, ãåíîöèä, çëî÷èíè
ïðîòè ëþäÿíîñò³, âîºíí³ çëî÷èíè ³ çëî-
÷èíè ì³æíàðîäíîãî òåðîðèçìó âèñòóïà-
þòü ó ôîðì³ àëüòåðíàòèâè aut dedere aut
judicare àáî aut prosegue, àâòîðîì ÿêî¿
ââàæàºòüñÿ Ãóãî Ãðîö³é, òà â³äïîâ³äíî äî
ÿêî¿ áóäü-ÿêà äåðæàâà ìàº çîáîâ’ÿçàííÿ
ðîçøóêóâàòè ì³æíàðîäíèõ çëî÷èíö³â òà
ïðèòÿãàòè ¿õ äî êðèì³íàëüíî¿ â³äïî-
â³äàëüíîñò³ çà ö³ æàõëèâ³ ä³ÿííÿ, íåçà-
ëåæíî â³ä ãðîìàäÿíñòâà çëî÷èíö³â òà ¿õ
æåðòâ, à òàêîæ ì³ñöÿ â÷èíåííÿ çëî÷èí-
íîãî ä³ÿííÿ, àáî âèäàâàòè ì³æíàðîäíèõ
çëî÷èíö³â áóäü-ÿê³é äåðæàâ³, ùî âèìà-
ãàº ¿õ âèäà÷³ ç ìåòîþ ñóäîâîãî ïåðåñë³äó-
âàííÿ òà ïîêàðàííÿ, ÷è ì³æíàðîäíîìó
êðèì³íàëüíîìó ñóäîâîìó îðãàíó. Òàêèì
÷èíîì, äåðæàâà çîáîâ’ÿçàíà çä³éñíèòè
óí³âåðñàëüíó êðèì³íàëüíó þðèñäèêö³þ
â³äíîñíî ì³æíàðîäíèõ çëî÷èí³â òà ì³æ-
íàðîäíèõ çëî÷èíö³â, àáî âèäàòè ¿õ äëÿ
ïðèòÿãíåííÿ äî â³äïîâ³äàëüíîñò³ ³íø³é

äåðæàâ³ ÷è ì³æíàðîäíîìó êðèì³íàëüíî-
ìó ñóäó íà óìîâàõ, âèçíà÷åíèõ ì³æíà-
ðîäíèì ïðàâîì òà íàö³îíàëüíèì çàêîíî-
äàâñòâîì. Òàêå àëüòåðíàòèâíå çîáîâ’ÿ-
çàííÿ äåðæàâè ñôîðìóëüîâàíå ó çàãàëü-
íîìó âèãëÿä³ ó ö³ë³é íèçö³ óí³âåðñàëü-
íèõ ì³æíàðîäíèõ äîãîâîð³â, çîêðåìà â
Æåíåâñüêèõ êîíâåíö³ÿõ ïðî çàõèñò
æåðòâ â³éíè 1949 ð. òà Äîäàòêîâîìó ïðî-
òîêîë³ I äî öèõ êîíâåíö³é 1977 ð., Êîí-
âåíö³¿ ïðî çàïîá³ãàííÿ çëî÷èíó ãåíîöèäó
òà ïîêàðàííÿ çà íüîãî 1948 ð., Ì³æíà-
ðîäí³é êîíâåíö³¿ ïðî ïðèïèíåííÿ çëî÷è-
íó àïàðòå¿äó òà ïîêàðàííÿ çà íüîãî
1973 ð., Êîíâåíö³¿ ÎÎÍ ç ìîðñüêîãî ïðà-
âà 1982 ð., Êîíâåíö³¿ ÎÎÍ 1972 ð. ùîäî
áàêòåð³îëîã³÷íî¿ çáðî¿, Êîíâåíö³¿ ÎÎÍ
ùîäî çàáîðîíè âîºííîãî àáî áóäü-ÿêîãî
³íøîãî âèêîðèñòàííÿ çàñîá³â âïëèâó íà
ïðèðîäíå ñåðåäîâèùå, Êîíâåíö³¿ ïðîòè
êàòóâàíü 1984 ð., Êîíâåíö³¿ ïðî çàõèñò
îñ³á â³ä íàñèëüíèöüêèõ çíèêíåíü 2006 ð.
òîùî, à òàêîæ â íèçö³ ðåçîëþö³é Ãåíå-
ðàëüíî¿ Àñàìáëå¿ ÎÎÍ.

Âàæëèâèì äæåðåëîì çàïðîâàäæåííÿ
ïðèíöèïó óí³âåðñàëüíî¿ þðèñäèêö³¿ âè-
ñòóïàþòü íîðìè ì³æíàðîäíîãî çâè÷àºâî-
ãî ïðàâà, ùî çíàéøëè, çîêðåìà, â³äîáðà-
æåííÿ â «çàñòåðåæåíí³ Ìàðòåíñà»,
Ïðèíöèïàõ ì³æíàðîäíîãî ïðàâà, âèçíà-
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íèõ ó Ñòàòóò³ Íþðíáåðçüêîãî òðèáóíàëó,
çàòâåðäæåíèõ ó 1950 ð. Êîì³ñ³ºþ ì³æíà-
ðîäíîãî ïðàâà ÎÎÍ, à òàêîæ ó Ïðèíñòîí-
ñüêèõ ïðèíöèïàõ óí³âåðñàëüíî¿ þðèñ-
äèêö³¿, ïðèéíÿòèõ 27 ñ³÷íÿ 2001 ð. [1].

Àêòèâíå çàïðîâàäæåííÿ óí³âåðñàëüíî¿
þðèñäèêö³¿ çä³éñíþºòüñÿ ³ íà ðåã³îíàëü-
íîìó ð³âí³, ïåðø çà âñå â Ðàä³ ªâðîïè òà
ªâðîïåéñüêîìó Ñîþç³, ùî º âàæëèâèì,
íàñàìïåðåä, äëÿ Óêðà¿íè, ÿêà ïðàãíå ïîâ-
íîïðàâíîãî ÷ëåíñòâà â ªÑ. Çîêðåìà, ñë³ä
çàçíà÷èòè, ùî â 1990 ð. â ðàìêàõ Ðàäè
ªâðîïè áóâ äîñÿãíóòèé êîíñåíñóñ ç ïðè-
âîäó åêñòåðèòîð³àëüíèõ âèä³â þðèñäèê-
ö³¿ äåðæàâ. Ñåðåä íèõ áóëà âèä³ëåíà òà-
êîæ ³ óí³âåðñàëüíà þðèñäèêö³ÿ.

Ïðîáëåìè óí³âåðñàëüíî¿ þðèñäèêö³¿
çíàéøëè â³äîáðàæåííÿ â ñóäîâ³é ïðàê-
òèö³. Çîêðåìà, â ð³øåíí³ Ì³æíàðîäíîãî
Ñóäó ÎÎÍ ó ñïðàâ³ «Îðäåð íà àðåøò» â³ä
11 êâ³òíÿ 2000 ð., çîêðåìà â îñîáëèâèõ
äóìêàõ ñóää³â öüîãî Ñóäó, çíàéøëî ï³ä-
òâåðäæåííÿ òîãî, ùî óí³âåðñàëüíà þðèñ-
äèêö³ÿ ìàº õàðàêòåð çâè÷àºâî¿ íîðìè
ì³æíàðîäíîãî ïðàâà ³ â òîé æå ÷àñ ïðèí-
öèï óí³âåðñàëüíî¿ þðèñäèêö³¿ êîäèô³êî-
âàíèé ó äåê³ëüêîõ êîíâåíö³ÿõ [2, 6].

Ç óðàõóâàííÿì íàâåäåíîãî, ïðèíöèï
óí³âåðñàëüíî¿ þðèñäèêö³¿ çíàéøîâ â³ä-
îáðàæåííÿ â íèçö³ äåìîêðàòè÷íèõ êðà-
¿í, çîêðåìà â Àâñòð³¿, Áåëüã³¿, Âåëèêî-
áðèòàí³¿, Ãðåö³¿, Äàí³¿, ²çðà¿ë³, ²ñïàí³¿,
²ðëàíä³¿, ²òàë³¿, Êàíàä³, Ëþêñåìáóðãó,
Í³äåðëàíäàõ, Øâåéöàð³¿, Ô³íëÿíä³¿,
Ôðàíö³¿, ÔÐÍ òà Øâåö³¿.

Ñë³ä çâåðíóòè óâàãó íà òå, ùî äëÿ çà-
ïðîâàäæåííÿ ïðèíöèïó óí³âåðñàëüíî¿
þðèñäèêö³¿ íå ïîòðåáóºòüñÿ ïåâíèé çâ’ÿ-
çîê â÷èíåíèõ çëî÷èííèõ ä³ÿíü ç äåðæà-
âîþ, ùî çàñòîñîâóº çàçíà÷åíèé ïðèíöèï,
îñê³ëüêè ì³æíàðîäí³ çëî÷èíè º çàãðîçîþ
äëÿ âñüîãî ñâ³òó, ì³æíàðîäíî¿ áåçïåêè òà
ì³æíàðîäíîãî ïðàâîïîðÿäêó. Âèçíàííÿ
â³äïîâ³äíîãî çëî÷èííîãî ä³ÿííÿ ó ÿêîñò³
ì³æíàðîäíîãî çëî÷èíó çä³éñíþºòüñÿ óñ³ì
ì³æíàðîäíèì ñï³âòîâàðèñòâîì. Òîìó íå
ìîæíà ïîãîäèòèñÿ ç âèçíà÷åííÿì óí³âåð-
ñàëüíî¿ þðèñäèêö³¿ ÿê þðèñäèêö³¿ «íàä
çëî÷èíàìè, çä³éñíåíèìè çà êîðäîíîì
îñîáàìè, ÿê³ ï³ä ÷àñ â÷èíåííÿ ïðîòè-
ïðàâíîãî ä³ÿííÿ íå áóëè í³ ðåçèäåíòàìè,
í³ ãðîìàäÿíàìè çàïèòóþ÷î¿ äåðæàâè ³

ä³ÿííÿ ÿêèõ íå º çàãðîçîþ äëÿ ôóíäàìåí-
òàëüíèõ ³íòåðåñ³â (êóðñèâ íàø — Î. Á.)
äåðæàâè, ùî çä³éñíþº ïîä³áíèé âèä
þðèñäèêö³¿» [3, ñ. 745].

Àíàë³ç ä³ÿëüíîñò³ äåðæàâ ó ñôåð³ áî-
ðîòüáè ç ì³æíàðîäíèìè çëî÷èíàìè òà
ïðèòÿãíåííÿ çëî÷èíö³â äî â³äïîâ³äàëü-
íîñò³, îñîáëèâî â óìîâàõ çáðîéíèõ êîí-
ôë³êò³â, âêàçóº íà íèçüêó åôåêòèâí³ñòü
çàñòîñóâàííÿ íàö³îíàëüíèõ âíóòð³øíüî-
äåðæàâíèõ ìåõàí³çì³â ó ö³é ñôåð³ çàãà-
ëîì òà çàñòîñóâàííÿ ïðèíöèïó óí³âåð-
ñàëüíî¿ þðèñäèêö³¿ çîêðåìà. Îñîáëèâî
íèçüêà åôåêòèâí³ñòü ïðèòÿãíåííÿ äî â³ä-
ïîâ³äàëüíîñò³ ì³æíàðîäíèõ çëî÷èíö³â,
ÿê³ ïåðåáóâàþòü ó âëàä³ òà, çðîçóì³ëî,
ìàþòü ñóòòºâèé âïëèâ íà íàö³îíàëüíó
ñóäîâó ñèñòåìó. ßê ñïðàâåäëèâî çàçíà-
÷èâ Ãåíåðàëüíèé Ñåêðåòàð ÎÎÍ, ì³æíà-
ðîäíà þðèñäèêö³ÿ — öå «çàïàñíèé ³í-
ñòðóìåíò» ó áîðîòüá³ ïðîòè áåçêàðíîñò³,
ÿêèé ìîæå áóòè çàñòîñîâàíèé ëèøå òàì,
äå «ñèñòåìà ïðàâîñóääÿ êðà¿íè, â ÿê³é
áóëî â÷èíåíî ïîðóøåííÿ, íåçäàòíà àáî
íå ñõèëüíà» ïîêàðàòè çëî÷èíöÿ [4].

Ó öèõ óìîâàõ, ñâ³ä÷åííÿì ÷îãî º íèç-
êà ðåçîëþö³é Ðàäè Áåçïåêè ÎÎÍ òà â³ä-
ïîâ³äíèé ì³æíàðîäíî-ïðàâîâèé ìåõà-
í³çì ¿õ âèêîíàííÿ, ñàìå ì³æíàðîäí³
êðèì³íàëüí³ ñóäîâ³ îðãàíè º íàéá³ëüø
ä³ºâèì åëåìåíòîì öüîãî ìåõàí³çìó ïðî-
òèä³¿ ì³æíàðîäíèì çëî÷èíàì, ùî, çîêðå-
ìà, áóëî íàãëÿäíî ïðîäåìîíñòðîâàíî â
ä³ÿëüíîñò³ Ì³æíàðîäíîãî êðèì³íàëüíîãî
òðèáóíàëó ïî êîëèøí³é Þãîñëàâ³¿ òà
Ì³æíàðîäíîãî êðèì³íàëüíîãî òðèáóíàëó
ïî Ðóàíä³, ùî áóëè ñòâîðåí³ (³ç çàòâåð-
äæåííÿì ¿õ ñòàòóò³â) â³äïîâ³äíèìè ðåçî-
ëþö³ÿìè Ðàäè Áåçïåêè ÎÎÍ. Çàçíà÷åí³
òðèáóíàëè íå ëèøå åôåêòèâíî â áîðîòüá³
³ç ì³æíàðîäíîþ çëî÷èíí³ñòþ âèêîðèñòî-
âóâàëè ïðèíöèï óí³âåðñàëüíî¿ þðèñäèê-
ö³¿, àëå ³ ñïðèÿëè éîãî ðîçâèòêó. Çîêðå-
ìà, Ì³æíàðîäíèé òðèáóíàë ïî êîëèøí³é
Þãîñëàâ³¿ â ð³øåíí³ ó «ñïðàâ³ Òàäè÷à»
çíàéøîâ, ùî óìîâè «ñåðéîçíèõ (grave)
ïîðóøåíü» íîðì Æåíåâñüêèõ êîíâåíö³é
ïðî çàõèñò æåðòâ â³éíè 1949 ð. «ñòâîðþ-
þòü ïðèìóñîâó óí³âåðñàëüíó þðèñäèê-
ö³þ» [5]. Ââàæàºìî, ùî ñë³ä ñïîä³âàòèñÿ
íà åôåêòèâíó ä³ÿëüí³ñòü ³ Ñïåö³àëüíîãî
êðèì³íàëüíîãî ñóäó ïî Êîñîâî, àêòèâíó
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ó÷àñòü â óòâîðåíí³ òà ä³ÿëüíîñò³ ÿêîãî
âçÿëè ÿê ÎÎÍ, òàê ³ ªâðîïåéñüêèé Ñîþç.

Ñë³ä çàçíà÷èòè, ùî þðèñäèêö³éí³ ïîâ-
íîâàæåííÿ çàñòîñóâàííÿ ì³æíàðîäíèìè
êðèì³íàëüíèìè ñóäîâèìè îðãàíàìè ó
ïåâíèõ âèïàäêàõ ïðèíöèïó óí³âåðñàëü-
íî¿ þðèñäèêö³¿ âèçíà÷àþòüñÿ, ÿê ïðàâè-
ëî, â ¿õ ñòàòóòíèõ äîêóìåíòàõ, çîêðåìà
ùîäî óìîâ çàñòîñóâàííÿ Ì³æíàðîäíèì
êðèì³íàëüíèì ñóäîì öüîãî ïðèíöèïó âè-
çíà÷åíî ó Ðèìñüêîìó ñòàòóò³ ÌÊÑ. Ïðî-
òå áåçïîñåðåäíüîãî çàêð³ïëåííÿ ïðèíöè-
ïó óí³âåðñàëüíî¿ þðèñäèêö³¿ íå â³äáó-
ëîñÿ, íåçâàæàþ÷è íà íàìàãàííÿ íèçêè
êðà¿í, ³ ïåðø çà âñå Í³ìå÷÷èíè. Ì³æíà-
ðîäíèé êðèì³íàëüíèé ñóä ìîæå éîãî çà-
ñòîñîâóâàòè ëèøå ó ðàç³ ïåðåäà÷³ â³äïî-
â³äíî¿ «ñèòóàö³¿» Ðàäîþ Áåçïåêè ÎÎÍ. ²ç
ì³æíàðîäíèõ êðèì³íàëüíèõ ñóä³â ad hoc
íàéá³ëüø ïîâíî ïðèíöèï óí³âåðñàëüíî¿
þðèñäèêö³¿, íà íàø ïîãëÿä, áóëî çàñòî-
ñîâàíî Íþðíáåðçüêèì òðèáóíàëîì.

Ñë³ä çâåðíóòè óâàãó íà òå, ùî ì³æíà-
ðîäíà þðèñäèêö³ÿ ñòîñîâíî ïðèíöèïó
óí³âåðñàëüíî¿ þðèñäèêö³¿ ìîæå áóòè
çä³éñíåíà ùîäî ì³æíàðîäíîãî çëî÷èíó çà
íàñòóïíèõ óìîâ: à) äåðæàâà, ÿêà âîëîä³º
ïî éîãî â³äíîøåííþ þðèñäèêö³ºþ, íå áà-
æàº àáî íå çäàòíà âåñòè ðîçñë³äóâàííÿ
÷è ïîðóøèòè êðèì³íàëüíå ïåðåñë³äóâàí-
íÿ íàëåæíèì ÷èíîì; á) íàö³îíàëüíèé
ñóä äåðæàâè, ÿêà ìàº ïî éîãî â³äíîøåí-
íþ þðèñäèêö³þ, âèí³ñ â³äíîñíî òàêîãî
çëî÷èíó ð³øåííÿ, ìåòîþ ÿêîãî áóëî çà-
õèñòèòè îñîáó â³ä êðèì³íàëüíî¿ â³äïî-
â³äàëüíîñò³; â) äåðæàâà, ÿêà âîëîä³º ïî
éîãî â³äíîøåííþ þðèñäèêö³ºþ, äîïóñòè-
ëà íåîá´ðóíòîâàíó çàòðèìêó â ïðîâåäåí-
í³ ñóäîâîãî ðîçãëÿäó, ÿêà â îáñòàâèíàõ,
ùî ñêëàëèñÿ, íåñóì³ñíà ç íàì³ðîì çä³éñ-
íèòè íàä â³äïîâ³äíîþ îñîáîþ ñïðàâåäëè-
âå ïðàâîñóääÿ; ã) ñóäîâèé ðîçãëÿä ó íà-
ö³îíàëüíîìó ñóä³ äåðæàâè, ÿêà ìàº ïî
éîãî â³äíîøåííþ þðèñäèêö³þ, íå ïðîâî-
äèâñÿ àáî íå ïðîâîäèòüñÿ íåçàëåæíî ³ íå-
óïåðåäæåíî, ³ ïîðÿäîê, â ÿêîìó â³í ïðî-
âîäèâñÿ àáî ïðîâîäèòüñÿ, â îáñòàâèíàõ,
ùî ñêëàëèñÿ, º íåñóì³ñíèì ³ç íàì³ðîì
â³ääàòè â³äïîâ³äíó îñîáó äî ðóê ïðàâî-
ñóääÿ. Çàçíà÷åí³ óìîâè, ùî çíàéøëè â³ä-
îáðàæåííÿ â ñòàòóòíèõ äîêóìåíòàõ ì³æ-
íàðîäíèõ êðèì³íàëüíèõ ñóä³â, ìîæóòü

ñòàòè ï³äñòàâîþ äëÿ ïîâòîðíîãî ðîçãëÿäó
ì³æíàðîäíèì ïðàâîñóääÿì â³äïîâ³äíèõ
ñóäîâèõ ñïðàâ, ùî âæå áóëè ðîçãëÿíóò³
íàö³îíàëüíèìè ñóäàìè. Ö³ óìîâè ïîêëè-
êàí³ çàáåçïå÷èòè áàëàíñ ì³æíàðîäíèõ ³
äåðæàâíèõ ³íòåðåñ³â ó ñôåð³ áîðîòüáè ç
ì³æíàðîäíîþ çëî÷èíí³ñòþ.

Ó ñó÷àñíèõ óìîâàõ çðîñòàííÿ çáðîé-
íèõ êîíôë³êò³â, á³ëüø³ñòü ç ÿêèõ ìàþòü
«ã³áðèäíèé õàðàêòåð» òà ÷àñòî õàðàêòå-
ðèçóþòüñÿ çðîñòàííÿì ì³æíàðîäíèõ çëî-
÷èí³â, îñîáëèâî ïðîòè öèâ³ëüíîãî íàñå-
ëåííÿ òà â³éñüêîâîïîëîíåíèõ, äåðæàâè
ñòàëè çàñòîñîâóâàòè ïðèíöèï óí³âåð-
ñàëüíî¿ þðèñäèêö³¿ äëÿ ïîäîëàííÿ êðè-
çîâèõ ÿâèù íà âíóòð³øíüîäåðæàâíîìó
ð³âí³ òà ïðèòÿãíåííÿ äî â³äïîâ³äàëüíîñò³
ì³æíàðîäíèõ çëî÷èíö³â, ÿê, íàïðèêëàä,
çðîáèâ ²çðà¿ëü ïî â³äíîøåííþ äî Àäîëü-
ôà Åéõìàíà ó 1961 ð. Ó çâ’ÿçêó ç öèì âè-
íèêàþòü ïðîáëåìè ùîäî âèçíà÷åííÿ
ìåæ âíóòð³øíüîäåðæàâíî¿ êðèì³íàëüíî¿
þðèñäèêö³¿, îñê³ëüêè ¿õ íåäîòðèìàííÿ
ìîæå ïðèçâåñòè äî íîâèõ êîíôë³êò³â ó
ì³æäåðæàâíèõ âçàºìîâ³äíîñèíàõ òà ïî-
ðóøåíü ñóâåðåí³òåòó ³íøèõ êðà¿í óñóïå-
ðå÷ íîðìàì ì³æíàðîäíîãî ïðàâà.

Îñê³ëüêè çàñòîñóâàííÿ ïðèíöèïó óí³-
âåðñàëüíî¿ þðèñäèêö³¿ â³äîáðàæàº íàìà-
ãàííÿ ì³æíàðîäíî¿ ñï³ëüíîòè ñïðèÿòè
ïîêàðàííþ ì³æíàðîäíèõ çëî÷èíö³â, ÿê³
ä³þòü çà ìåæàìè âíóòð³øíüîäåðæàâíî¿
þðèñäèêö³¿, êëàñè÷íèì ïðèêëàäîì ÷îãî
â ðàìêàõ jus gentium º ï³ðàòñòâî, ÿêå ÿê
çëî÷èí, ùî çà÷³ïàº juris communis, ðîç-
ãëÿäàºòüñÿ delicta juris gentium («çëî÷è-
íîì ïðîòè ïðàâà íàðîä³â»), òà çä³éñíåí-
íÿ óí³âåðñàëüíî¿ þðèñäèêö³¿ ñïðÿìîâàíå
ïðîòè ì³æíàðîäíèõ çëî÷èí³â, ÿê³ íå â³ä-
ïîâ³äàþòü óí³âåðñàëüíèì ö³ííîñòÿì ³ ïî-
ðóøóþòü ïðèíöèïè ëþäÿíîñò³, ì³æíà-
ðîäíà ñï³ëüíîòà ä³éøëà âèñíîâêó, ùî
ñó÷àñí³ ì³æíàðîäí³ çëî÷èíö³, ÿê ³ ï³ðà-
òè, ââàæàþòüñÿ hostes humani generis,
òîáòî âîðîãàìè âñüîãî ëþäñòâà, ÿê³ ïî-
âèíí³ ï³äëÿãàòè êðèì³íàëüíîìó ïîêà-
ðàííþ çàâæäè ³ âñþäè.

Ïðîòå, íåçâàæàþ÷è íà îá´ðóíòóâàííÿ
íåîáõ³äíîñò³ ÿê íàéá³ëüø øèðîêîãî çà-
ñòîñóâàííÿ ïðèíöèïó óí³âåðñàëüíî¿
þðèñäèêö³¿, ³ñíóþòü ïðîáëåìè òà ïðîòè-
ð³÷÷ÿ ùîäî âèçíà÷åííÿ õàðàêòåðó ³ íîð-

44

10/2020 ISSN 2308-9636. Þðèäè÷íà Óêðà¿íà. 2020. ¹ 10

Ì²ÆÍÀÐÎÄÍÅ ÏÐÀÂÎ



ìàòèâíîãî çì³ñòó óí³âåðñàëüíî¿ þðèñ-
äèêö³¿. ßê ñâ³ä÷èòü íåîô³ö³éíèé äîêó-
ìåíò, ùî áóâ ðîçðîáëåíèé ó ðàìêàõ ðîáî-
÷î¿ ãðóïè Øîñòîãî êîì³òåòó Ãåíåðàëüíî¿
Àñàìáëå¿ ÎÎÍ, ì³æäåðæàâí³ ðîçá³æíîñò³
ñòîñóþòüñÿ òàêèõ àñïåêò³â ÿê: 1) âèçíà-
÷åííÿ ïîíÿòòÿ óí³âåðñàëüíî¿ þðèñäèêö³¿,
â òîìó ÷èñë³ ¿¿ ðîçìåæóâàííÿ ³ç ñóì³æ-
íèìè ïîíÿòòÿìè; 2) ñôåðè çàñòîñóâàííÿ
óí³âåðñàëüíî¿ þðèñäèêö³¿, âêëþ÷àþ÷è
â³äïîâ³äíèé ïåðåë³ê ì³æíàðîäíèõ çëî÷è-
í³â, ùî ï³äïàäàþòü ï³ä ä³þ òàêî¿ þðèñ-
äèêö³¿; òà 3) ïàðàìåòð³â çàñòîñóâàííÿ
óí³âåðñàëüíî¿ þðèñäèêö¿¿, âêëþ÷àþ÷è
óìîâè çàñòîñóâàííÿ, êðèòåð³¿ çä³éñíåííÿ
òàêî¿ þðèñäèêö³¿; ïðîöåññóàëüí³ òà
ïðàêòè÷í³ àñïåêòè, âêëþ÷àþ÷è ïèòàííÿ
ïðî îáîâ’ÿçêîâ³ñòü ïðèñóòíîñò³ ï³äîçðþ-
âàíîãî ó â÷èíåíí³ ì³æíàðîäíîãî çëî÷èíó
äëÿ ïî÷àòêó ðîçñë³äóâàííÿ òà ïðèéíÿòòÿ
â³äïîâ³äíèõ ïðîöåñóàëüíèõ çàõîä³â,
ðîëü íàö³îíàëüíèõ ñóäîâèõ ñèñòåì; ì³æ-
íàðîäíà äîïîìîãà ³ ñï³âðîá³òíèöòâî, â
òîìó ÷èñë³ ïèòàííÿ ùîäî âçàºìíî¿ ïðà-
âîâî¿ äîïîìîãè òà òåõí³÷íîãî ñï³âðîá³ò-
íèöòâà ó ñôåð³ ì³æíàðîäíîãî êðèì³íàëü-
íîãî ïðàâà; ìîæëèâ³ñòü çàñòîñóâàííÿ
ñòðîêó äàâíîñò³ òà ì³æíàðîäíèõ ñòàíäàð-
ò³â íàëåæíî¿ ïðàâîâî¿ ïðîöåäóðè, âêëþ-
÷àþ÷è ïðàâî íà ñïðàâåäëèâèé ñóäîâèé
ðîçãëÿä òà ïèòàííÿ ùîäî ïîâòîðíîãî
ïðèòÿãíåííÿ äî êðèì³íàëüíî¿ â³äïîâ³-
äàëüíîñò³ òà ïîêàðàííÿ çà îäíå é òå ñàìå
ä³ÿííÿ (ne bis in idem); âçàºìîçâ’ÿçîê
óí³âåðñàëüíî¿ þðèñäèêö³¿ ç ³íøèìè âè-
äàìè þðèñäèêö³¿ ñóäîâèõ òà ïðàâîîõî-
ðîííèõ îðãàí³â; à òàêîæ âçàºìîçâ’ÿçîê
ïðèíöèïó óí³âåðñàëüíî¿ þðèñäèêö³¿ ç
ïðèíöèïîì êîìïë³ìåíòàðíîñò³, ùî çíàé-
øîâ â³äîáðàæåííÿ ÿê ñåðåä ïðàâîâèõ çà-
ñàä ä³ÿëüíîñò³ Ì³æíàðîäíîãî êðèì³íàëü-
íîãî ñóäó, òàê ³, ÿê â³äîìî, ªâðîïåé-
ñüêîãî ñóäó ç ïðàâ ëþäèíè.

Êð³ì öüîãî, âàæëèâîþ ïðîáëåìîþ ó
çâ’ÿçêó ç ïðèíöèïîì óí³âåðñàëüíîñò³ º
ïèòàííÿ ùîäî ïîë³òè÷íî¿ äåðæàâíî¿ äèñ-
êðåö³¿ ó âèð³øåíí³ ïðîáëåìè ùîäî ïîðó-
øåííÿ êðèì³íàëüíî¿ ñïðàâè â³äíîñíî
ì³æíàðîäíîãî çëî÷èíöÿ (çëî÷èíö³â),
îñîáëèâî ó âèïàäêó ïåðåáóâàííÿ òàêî¿
îñîáè íà âàæëèâ³é äåðæàâí³é ïîñàä³.
Ó çâ’ÿçêó ç öèì, ïðèíöèï, ùî äîñë³-

äæóºòüñÿ, îñîáëèâî àêòèâíî êðèòèêó-
ºòüñÿ Ãðóïîþ àôðèêàíñüêèõ äåðæàâ,
Ãðóïîþ äåðæàâ Ëàòèíñüêî¿ Àìåðèêè é
Êàðèáñüêîãî áàñåéíó ³ Ðóõîì íåïðèºä-
íàííÿ, ÿê³ ñòâåðæóþòü, ùî ºäèíîþ ìå-
òîþ óí³âåðñàëüíî¿ þðèñäèêö³¿ º ãðîìàäÿ-
íè ³ ïîë³òè÷í³ ä³ÿ÷³ ìåíø âïëèâîâèõ
äåðæàâ, ó òîé ÷àñ ÿê ãðîìàäÿíè âïëèâî-
âèõ ìîãóòí³õ äåðæàâ çíàõîäÿòüñÿ ïîçà
ñôåðîþ ¿¿ ä³¿. Çîêðåìà, ï³ñëÿ òîãî, ÿê ó
ð³çíèõ ºâðîïåéñüêèõ êðà¿íàõ íèçö³ ïîñà-
äîâèõ îñ³á Ðóàíäè áóëè ïðåä’ÿâëåí³ çâè-
íóâà÷åííÿ ó â÷èíåíí³ ìàñîâèõ çëî÷èí³â
ïðîòè ãðîìàäÿí ö³º¿ êðà¿íè ³íøî¿ åò-
í³÷íî¿ ãðóïè, Àñàìáëåÿ ãëàâ äåðæàâ Àô-
ðèêàíñüêîãî ñîþçó ïðèéíÿëà íèçêó ðåçî-
ëþö³é, â ÿêèõ âèçíàëà ÿê âàæëèâ³ñòü
ïðèíöèïó óí³âåðñàëüíî¿ þðèñäèêö³¿, òàê
³ çàÿâèëà çàíåïîêîºííÿ ç ïðèâîäó ïî-
ë³òè÷íèõ çëîâæèâàíü ó ðàç³ çàñòîñóâàí-
íÿ òàêîãî ïðèíöèïó ïðàâîñóääÿ òà çà-
ïðîïîíóâàëà ââåñòè ìàðàòîð³é íà éîãî
çàñòîñóâàííÿ. Ç ³íøîãî áîêó, äåðæàâè,
ÿê ïðàâèëî Çàõ³äíî¿ ªâðîïè, â ÿêèõ ñó-
äè, ÿê ñâ³ä÷èòü ñóäîâà ïðàêòèêà, ÷àñòî
çâåðòàþòüñÿ äî ïðèíöèïó óí³âåðñàëüíî¿
þðèñäèêö³¿, çîêðåìà òàê³ äåðæàâè ÿê
Áåëüã³ÿ, ²ñïàí³ÿ ³ Ôðàíö³ÿ, íàâïàêè
ñòâåðäæóþòü, ùî çàñòîñóâàííÿ ïðèíöè-
ïó óí³âåðñàëüíî¿ þðèñäèêö³¿ â³äïîâ³äàº
ì³æíàðîäíîìó ïðàâó ³ º âàæëèâèì ïðà-
âîâèì ³íñòèòóòîì, îñîáëèâî ì³æíàðîä-
íèõ êðèì³íàëüíèõ ñóäîâèõ îðãàí³â, ó áî-
ðîòüá³, íàñàìïåðåä, ³ç ì³æíàðîäíèìè
çëî÷èíàìè, ùî çàñóäæóþòüñÿ óñ³ºþ
ì³æíàðîäíîþ ñï³ëüíîòîþ. Öå º îñîáëèâî
àêòóàëüíèì â óìîâàõ, êîëè â³äïîâ³äíà
äåðæàâà íåñïðîìîæíà ç îãëÿäó íà â³ä-
ñóòí³ñòü íåçàëåæíî¿ íàö³îíàëüíî¿ ñóäî-
âî¿ ñèñòåìè ÷è íå áàæàº âèð³øóâàòè ïðîá-
ëåìè ïðèòÿãíåííÿ äî ñóâîðî¿ â³äïîâ³-
äàëüíîñò³ ì³æíàðîäíèõ çëî÷èíö³â, ÿê³ ó
á³ëüøîñò³ âèïàäê³â º ãðîìàäÿíàìè òàêî¿
äåðæàâè.

Ì³æíàðîäíà ñóäîâà ïðàêòèêà º ñâ³ä-
÷åííÿì òîãî, ùî çàñòîñóâàííÿ ïðèíöèïó
óí³âåðñàëüíî¿ þðèñäèêö³¿ ç ìåòîþ ïðè-
òÿãíåííÿ çà â÷èíåííÿ ì³æíàðîäíèõ çëî-
÷èí³â âïëèâîâèõ ïîë³òè÷íèõ ä³ÿ÷³â òà
âëàñíèê³â êðóïíèõ êîðïîðàö³é ÷àñòî
ïðèçâîäèòü äî ïîë³òè÷íèõ ³ äèïëîìàòè÷-
íèõ ñóïåðå÷îê ì³æ â³äïîâ³äíèìè êðà¿íà-
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ìè, à òàêîæ äî çáðîéíèõ êîíôë³êò³â ÿê
ì³æ äåðæàâàìè, òàê ³ âíóòð³øí³õ êîí-
ôë³êò³â ì³æ ð³çíèìè ãðóïàìè âïëèâó.
Ïðèêëàäîì öüîãî º ñïðàâà Ì³æíàðîäíîãî
Ñóäó ÎÎÍ «Ïðî îðäåð íà àðåøò», ÿêà
ñòîñóºòüñÿ ä³é ñóäîâèõ îðãàí³â Áåëüã³¿
ùîäî àðåøòó ì³í³ñòðà çàêîðäîííèõ
ñïðàâ Êîíãî Àáäóëàÿ Éåðîä³à òà çàêîí-
íîñò³ áåëüã³éñüêîãî îðäåðó íà éîãî àðåøò
ó çâ’ÿçêó ³ç â÷èíåííÿì íèì âîºííèõ çëî-
÷èí³â ³ çëî÷èí³â ïðîòè ëþäÿíîñò³.

Ââàæàºìî, ùî ñë³ä ï³äòðèìàòè ïîçè-
ö³þ çàõ³äíèõ äåìîêðàòè÷íèõ êðà¿í ùîäî
á³ëüø àêòèâíîãî çàñòîñóâàííÿ ïðèíöèïó
óí³âåðñàëüíî¿ þðèñäèêö³¿ ó áîðîòüá³ ç
ì³æíàðîäíèìè çëî÷èíàìè, ùî îñîáëèâî
º âàæëèâèì äëÿ Óêðà¿íè â óìîâàõ çáðîé-
íîãî êîíôë³êòó, íàÿâí³ñòü ÿêîãî ïðèçâî-
äèòü äî çðîñòàííÿ ì³æíàðîäíî¿ çëî÷èí-
íîñò³. Ïðè öüîìó, îñê³ëüêè º ñóïåðå÷êè
ùîäî ïîíÿòòÿ òà çàñòîñóâàííÿ öüîãî

ïðèíöèïó ñóäîâî¿ ä³ÿëüíîñò³, íà íàø
ïîãëÿä, ñë³ä àêòèâ³çóâàòè ä³àëîã ç öüîãî
ïèòàííÿ ì³æ äåðæàâàìè, ùî º åôåêòèâ-
íèì ó ðàìêàõ Ãåíåðàëüíî¿ Àñàìáëå¿
ÎÎÍ, ÿêà ìàº ïîâíîâàæåííÿ ó ñôåð³ ïðî-
ãðåñèâíîãî ðîçâèòêó ³ êîäèô³êàö³¿ ì³æ-
íàðîäíîãî ïðàâà, à òàêîæ ó ðàìêàõ ¿¿ îð-
ãàí³â, çîêðåìà ¿¿ Øîñòîãî êîì³òåòó, ÿêèé
ùîð³÷íî ç 2009 ð. îáãîâîðþº öþ ïðîáëå-
ìó òà îñîáëèâî àêòèâíî çàéìàºòüñÿ öèì
ïèòàííÿì ç 2017 ð.

Ðîçâ’ÿçàííÿ ïðîáëåìè ðîçá³æíîñòåé
ì³æ äåðæàâàìè ùîäî âèçíà÷åííÿ òà çà-
ñòîñóâàííÿ ïðèíöèïó óí³âåðñàëüíî¿
þðèñäèêö³¿ øëÿõîì ï³äãîòîâêè â³äïîâ³ä-
íèõ êåð³âíèõ ïîëîæåíü òà âèñíîâê³â ìî-
æå åôåêòèâíî çàáåçïå÷èòè, íà íàø ïî-
ãëÿä, Êîì³ñ³ÿ ì³æíàðîäíîãî ïðàâà ÎÎÍ
ÿê âàæëèâèé ì³æíàðîäíèé îðãàí íàäàí-
íÿ äîïîìîãè äåðæàâàì òà ì³æíàðîäíèì
îðãí³çàö³ÿì.
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Áàçîâ À. Â. Óíèâåðñàëüíàÿ þðèñäèêöèÿ â äåÿòåëüíîñòè Ìåæäóíàðîäíûõ óãîëîâíûõ

ñóäîâ.

Â ñòàòüå ïðåäñòàâëåí àíàëèç ïðèíöèïà óíèâåðñàëüíîé þðèñäèêöèè êàê âàæíîãî ïðàâî-

âîãî èíñòèòóòà ìåæäóíàðîäíîãî óãîëîâíîãî ïðàâîñóäèÿ. Â ÷àñòíîñòè, ïðîàíàëèçèðîâà-

íû îñíîâíûå ìåæäóíàðîäíî-ïðàâîâûå íîðìû, à òàêæå ñóäåáíàÿ ïðàêòèêà â ýòîé ñôåðå.

Îïðåäåëåíû íàïðàâëåíèÿ äàëüíåéøåãî ðàçâèòèÿ óíèâåðñàëüíîé þðèñäèêöèè. Ïðåäñòàâ-

ëåíû ïðåäëîæåíèÿ ïî óñîâåðøåíñòâîâàíèþ ìåæäóíàðîäíûõ è âíóòðèãîñóäàðñòâåííûõ

ïðàâîâûõ àêòîâ.

Êëþ÷åâûå ñëîâà: óíèâåðñàëüíàÿ þðèñäèêöèÿ, Ìåæäóíàðîäíûé óãîëîâíûé ñóä, ìåæäóíà-

ðîäíîå ïðåñòóïëåíèå, ãîñóäàðñòâåííûé ñóâåðåíèòåò.

Bazov O. V. Universal jurisdiction in the activities of International criminal courts.

The article presents an analysis of the principle of universal jurisdiction as an important

legal institution of international criminal justice. Analyzed the main international legal

norms and judicial practice in this area. The directions of further development of universal

jurisdiction have been determined. Analyzed the Princeton Principlesof the universal

jurisdiction. Investigated the work of the UN International Law Commission and the UN

General Assembly on this issue. Proposals for the improvement of international and national

legal acts are presented.

Universal jurisdiction or the principle of universality in the fight against international crime

is an important legal institution in the activities of both national and international criminal

courts. As with any international offense, the obligation to stop international crimes such as

aggression, genocide, crimes against humanity, war crimes and crimes of international

terrorism take the form of an alternative to aut dedere aut judicare or aut prosegue by Hugo

Grotius, and under which any State has an obligation to search for and prosecute

international criminals for these heinous acts, regardless of the nationality of the

perpetrators and their victims, as well as the place where the crime was committed, or to

extradite international criminals to any State that requires their extradition for prosecution

and punishment, or to an international criminal tribunal. Thus, a state is obliged to exercise

universal criminal jurisdiction over international crimes and international criminals, or to

extradite them to another state or to an international criminal court under conditions

determined by international law and national law.

Key words: universal jurisdiction, International criminal court, international crime, state

sovereignty.
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