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ЗВІЛЬНЕННЯ ВІД КРИМІНАЛЬНОЇ ВІДПОВІДАЛЬНОСТІ
ЯК АЛЬТЕРНАТИВА КРИМІНАЛЬНОМУ ПЕРЕСЛІДУВАННЮ

Ó ñòàòò³ íà îñíîâ³ ÷èííîãî êðèì³íàëüíîãî ïðîöåñóàëüíîãî çàêîíîäàâñòâà, íàóêîâèõ

äîñë³äæåíü òà ñóäîâî¿ ïðàêòèêè äîñë³äæóºòüñÿ ³íñòèòóò çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿

â³äïîâ³äàëüíîñò³ ÿê àëüòåðíàòèâà êðèì³íàëüíîìó ïåðåñë³äóâàííþ.

Ç’ÿñîâàíî, ùî îêðåì³ äîñë³äíèêè çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ â³äíîñÿòü

¿¿ äî ôîðì ðåàë³çàö³¿ êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³, ââàæàþòü çâ³ëüíåííÿ â³ä êðèì³-

íàëüíî¿ â³äïîâ³äàëüíîñò³ ³íñòèòóòîì êðèì³íàëüíîãî ïðàâà, ùî äèôåðåíö³þº â³äïîâ³-

äàëüí³ñòü; ðàäèêàëüíèì çàñîáîì äèôåðåíö³àö³¿ êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³; þðèäè÷-

íèì ôàêòîì, ùî ïðèïèíÿº êðèì³íàëüíå ïðàâîâ³äíîøåííÿ, ÿêèé çâ³ëüíÿº îñîáó â³ä íå-

ñïðèÿòëèâèõ ïðàâîâèõ íàñë³äê³â, òîùî.

Ïðîàíàë³çóâàâøè ïîçèö³¿ çàðóá³æíèõ òà â³ò÷èçíÿíèõ íàóêîâö³â, ìîæíà ä³éòè âèñíîâ-

êó, ùî íîðìè, ÿê³ ïåðåäáà÷àþòü çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³, ñë³ä

ââàæàòè «àëüòåðíàòèâîþ êðèì³íàëüíîìó ïåðåñë³äóâàííþ».

Çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ ïåðåäáà÷àºòüñÿ â êðèì³íàëüíîìó çàêîí³ ó

çâ’ÿçêó ç òèì, ùî â äåÿêèõ âèïàäêàõ íåìàº ñåíñó ï³ääàâàòè êîíêðåòíó îñîáó êðè-

ì³íàëüí³é â³äïîâ³äàëüíîñò³, îñê³ëüêè êðèì³íàëüíà â³äïîâ³äàëüí³ñòü, áóäó÷è ïðàâîì³ð-

íîþ, âèçíàºòüñÿ íåäîö³ëüíîþ. Äåðæàâà ðåàãóº íà çëî÷èííå ä³ÿííÿ, íå çàëèøàþ÷è éîãî

áåç íàñë³äê³â, àëå ðåàãóº â ³íø³é, «àëüòåðíàòèâí³é» ôîðì³, ³äó÷è íà âèïðàâäàíèé ó òà-

êèõ âèïàäêàõ ïðàâîâèé êîìïðîì³ñ.

Äîâåäåíî, ùî â ³íñòèòóò³ çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ ðåàë³çóºòüñÿ

ïðàãíåííÿ äåðæàâè åôåêòèâíî ³ ðàö³îíàëüíî âåñòè áîðîòüáó ç³ çëî÷èíí³ñòþ áåç çàñòî-

ñóâàííÿ ïîêàðàííÿ ³ âçàãàë³ áåç ïîñòàíîâëåííÿ ñóäîì îáâèíóâàëüíîãî âèðîêó. Â öüîìó

³íñòèòóò³ îäíî÷àñíî ðåàë³çóþòüñÿ ïðèíöèïè åêîíîì³¿ êðèì³íàëüíî¿ ðåïðåñ³¿, ãóìàí³çìó

òà ³íäèâ³äóàë³çàö³¿ â³äïîâ³äàëüíîñò³. Òàêèì ÷èíîì, çàêîíîäàâåöü ó â³äïîâ³äíèõ íîðìàõ

ÊÏÊ òà ÊÊ ïåðåäáà÷èâ àëüòåðíàòèâó êðèì³íàëüíîìó ïåðåñë³äóâàííþ, â ÿê³é ó ïåâíèõ

âèïàäêàõ çàêëàäåíî êîìïðîì³ñ — îñîáà, ÿêà âïåðøå â÷èíèëà êðèì³íàëüíèé ïðîñòóïîê

àáî íåîáåðåæíèé íåòÿæêèé çëî÷èí, êð³ì êîðóïö³éíèõ êðèì³íàëüíèõ ïðàâîïîðóøåíü,

çâ³ëüíÿºòüñÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³, ÿêùî âîíà: ï³ñëÿ â÷èíåííÿ êðèì³íàëü-

íîãî ïðàâîïîðóøåííÿ ùèðî ïîêàÿëàñÿ, àêòèâíî ñïðèÿëà ðîçêðèòòþ êðèì³íàëüíîãî ïðà-

âîïîðóøåííÿ ³ ïîâí³ñòþ â³äøêîäóâàëà çàâäàí³ íåþ çáèòêè àáî óñóíóëà çàïîä³ÿíó øêîäó

(ñò. 45 ÊÊ); ïðèìèðèëàñÿ ç ïîòåðï³ëèì òà â³äøêîäóâàëà çàâäàí³ íåþ çáèòêè àáî óñó-
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íóëà çàïîä³ÿíó øêîäó (ñò. 46 ÊÊ); ïðè ïåðåäà÷³ ¿¿ íà ïîðóêè êîëåêòèâó ï³äïðèºìñòâà,

óñòàíîâè ÷è îðãàí³çàö³¿ ïðîòÿãîì ðîêó ç äíÿ ïåðåäà÷³ ¿¿ íà ïîðóêè âèïðàâäàº äîâ³ðó êî-

ëåêòèâó, íå óõèëÿòèìåòüñÿ â³ä çàõîä³â âèõîâíîãî õàðàêòåðó òà íå ïîðóøóâàòèìå ãðî-

ìàäñüêîãî ïîðÿäêó (ñò. 47 ÊÊ).

Êëþ÷îâ³ ñëîâà: àëüòåðíàòèâà, â³äïîâ³äàëüí³ñòü, çâ³ëüíåííÿ, êîìïðîì³ñ, ïîêàðàííÿ.

Ïîñòàíîâêà ïðîáëåìè. Ó â³ò÷èçíÿíî-
ìó êðèì³íàëüíîìó çàêîíîäàâñòâ³ ç äàâí³õ-
äàâåí áóëè ïðèñóòí³ íîðìè, ùî ïðîïîíó-
þòü îñîáàì, ÿê³ ñòàëè íà çëî÷èííèé
øëÿõ, äîáðîâ³ëüíî ïðèïèíèòè çëî÷èíí³
ä³¿ ç îá³öÿíêîþ çâ³ëüíåííÿ ¿õ â³ä ïîêà-
ðàííÿ àáî éîãî ³ñòîòíîãî ïîì’ÿêøåííÿ.
Ùå â X ñò. íàéâàæëèâ³øà çàêîíîäàâ÷à
ïàì’ÿòêà Äàâíüîðóñüêî¿ äåðæàâè «Ðóñü-
êà Ïðàâäà» ì³ñòèëà îêðåì³ íîðìè, ùî
âêàçóþòü íà ìîæëèâ³ñòü çâ³ëüíåííÿ â³ä
ïîêàðàííÿ â çâ’ÿçêó ç êàÿòòÿì, ó çâ’ÿçêó
ç â³äøêîäóâàííÿì çàâäàíî¿ ä³ÿííÿì øêî-
äè òîùî.

Ó â³ò÷èçíÿí³é ïðàâîâ³é ë³òåðàòóð³ âè-
ñëîâëþþòüñÿ ð³çí³ äóìêè ç ïðèâîäó ðîçó-
ì³ííÿ ïðàâîâî¿ ïðèðîäè çâ³ëüíåííÿ îñî-
áè â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³.
Äîñë³äíèêè çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿
â³äïîâ³äàëüíîñò³ â³äíîñÿòü ¿¿ äî ôîðì
ðåàë³çàö³¿ êðèì³íàëüíî¿ â³äïîâ³äàëüíî-
ñò³, ââàæàþòü çâ³ëüíåííÿ â³ä êðèì³íàëü-
íî¿ â³äïîâ³äàëüíîñò³ ³íñòèòóòîì êðèì³-
íàëüíîãî ïðàâà, ùî äèôåðåíö³þº â³äïî-
â³äàëüí³ñòü; ðàäèêàëüíèì çàñîáîì äèôå-
ðåíö³àö³¿ êðèì³íàëüíî¿ â³äïîâ³äàëüíî-
ñò³; þðèäè÷íèì ôàêòîì, ùî ïðèïèíÿº
êðèì³íàëüíå ïðàâîâ³äíîøåííÿ, ÿêèé
çâ³ëüíÿº îñîáó â³ä íåñïðèÿòëèâèõ ïðàâî-
âèõ íàñë³äê³â, òîùî.

Àíàë³ç îñòàíí³õ äîñë³äæåíü ³ ïóáë³-
êàö³é. Ïðîáëåìàì çâ³ëüíåííÿ â³ä êðè-
ì³íàëüíî¿ â³äïîâ³äàëüíîñò³ ïðèñâÿòèëè
ñâî¿ ïðàö³ ÷èìàëî â³ò÷èçíÿíèõ òà çàðó-
á³æíèõ ïðàâíèê³â, ñåðåä ÿêèõ Þ. Â. Áà-
óë³í, Ë. Â. Ãîëîâêî, Î. Î. Äóäîðîâ,
Î. Î. Æèòíèé, Î. Ô. Êîâ³ò³ä³, Î. Ñ. Êî-
çàê, Â. Î. Íàâðîöüêèé, Ñ. Â. Ñàõíþê,
À. Õ. Ñòåïàíêî, Â. Ì. Òðóáí³êîâ,
Ì. ². Õàâðîíþê, Â. Ì. Õîìè÷, Ï. Â. Õðÿ-
ï³íüêèé òà ³íø³, ùî ñòàëî âàãîìèì âíåñ-
êîì ó ðîçóì³ííÿ ñóòíîñò³, ïðàâîâî¿ ïðè-
ðîäè òà ïðîöåñóàëüíîãî ïîðÿäêó çàñòî-
ñóâàííÿ öüîãî ³íñòèòóòó â ïðàâîçàñòîñîâ-
í³é ïðàêòèö³. Îêðåì³ ç ðîá³ò áóäóòü ïðî-
àíàë³çîâàí³ íàìè äàë³. Çâ³ñíî, îäí³ ç íàó-
êîâö³â àêöåíòóþòü óâàãó íà êðèì³íàëü-

íî-ïðàâîâèõ àñïåêòàõ òàêîãî çâ³ëüíåííÿ,
³íø³ — íà êðèì³íàëüíèõ ïðîöåñóàëüíèõ,
äåÿê³ çâåðòàþòü óâàãó íà ì³æíàðîäíèé
äîñâ³ä éîãî ôóíêö³îíóâàííÿ àáî æ íà
ïðàêòè÷í³ àñïåêòè ðåàë³çàö³¿ ç óðàõóâàí-
íÿì ïðàêòèêè â³ò÷èçíÿíèõ ñóä³â ÷è ì³æ-
íàðîäíèõ ñóäîâèõ ³íñòèòóö³é.

Âèêëàäåííÿ îñíîâíîãî ìàòåð³àëó. Ó
ñó÷àñíîìó ÊÊ Óêðà¿íè ïåðåäáà÷åí³ òàê³
âèäè çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïî-
â³äàëüíîñò³: 1) ó çâ’ÿçêó ç ä³éîâèì êàÿò-
òÿì (ñò. 45); 2) ó çâ’ÿçêó ç ïðèìèðåííÿì
âèííîãî ç ïîòåðï³ëèì (ñò. 46); 3) ó çâ’ÿç-
êó ç ïåðåäà÷åþ îñîáè íà ïîðóêè (ñò. 47);
4) ó çâ’ÿçêó ç³ çì³íîþ îáñòàíîâêè
(ñò. 48); 5) ó çâ’ÿçêó ³ç çàê³í÷åííÿì ñòðî-
ê³â äàâíîñò³ (ñò. 49); 6) íà ï³äñòàâ³ çàêî-
íó ïðî àìí³ñò³þ àáî àêòà ïîìèëóâàííÿ
(ñòàòò³ 85—86); 7) ó çâ’ÿçêó ³ç çàñòîñó-
âàííÿì äî íåïîâíîë³òíüîãî ïðèìóñîâèõ
çàõîä³â âèõîâíîãî õàðàêòåðó (ñò. 97). ÊÊ
ïåðåäáà÷åí³ òàêîæ ñïåö³àëüí³ âèïàäêè
çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³-
äàëüíîñò³ ïðè â÷èíåíí³ îêðåìèõ çëî÷è-
í³â [7].

Çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïî-
â³äàëüíîñò³ Î. Þ. Áàóë³í ââàæàº ïåðåä-
áà÷åíîþ çàêîíîì â³äìîâîþ äåðæàâè â³ä
çàñòîñóâàííÿ äî îñîáè, ÿêà â÷èíèëà çëî-
÷èí, îáìåæåíü ¿¿ ïåâíèõ ïðàâ ³ ñâîáîä.
Ïðè öüîìó â÷åíèé àðãóìåíòóº, ùî îñîáà
çâ³ëüíÿºòüñÿ ñàìå â³ä ïîòåíö³éíî¿ â³äïî-
â³äàëüíîñò³, àäæå çâ³ëüíåííÿ â³ä òàêî¿
â³äïîâ³äàëüíîñò³ â³äáóâàºòüñÿ äî ïî÷àò-
êîâîãî ìîìåíòó ðåàëüíî¿ êðèì³íàëüíî¿
â³äïîâ³äàëüíîñò³, à ñàìå äî ìîìåíòó íà-
áðàííÿ çàêîííî¿ ñèëè îáâèíóâàëüíèì âè-
ðîêîì ñóäó. Íåìàº âèðîêó — íåìàº ³ ðå-
àëüíî¿ êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³, à
îòæå, îñîáó çâ³ëüíÿþòü â³ä ïîòåíö³éíî¿
êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³. Òàêà â³ä-
ïîâ³äàëüí³ñòü óæå â ïîòåíö³¿ çàêð³ïëåíà
â ñàíêö³¿ êðèì³íàëüíî-ïðàâîâî¿ íîðìè,
îäíàê öÿ ïîòåíö³ÿ íå ïåðåõîäèòü ó ä³éñ-
í³ñòü, îñê³ëüêè ñóä âèíîñèòü íå îáâèíó-
âàëüíèé âèðîê, à óõâàëó ïðî ïðèïèíåí-
íÿ ïðîâàäæåííÿ ó ñïðàâ³ (ñò. 288 ÊÏÊ
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Óêðà¿íè). Çàçíà÷åíå äàº ï³äñòàâó ââàæà-
òè, ùî ï³ä çâ³ëüíåííÿì â³ä êðèì³íàëüíî¿
â³äïîâ³äàëüíîñò³ ñë³ä ðîçóì³òè çâ³ëüíåí-
íÿ îñîáè ëèøå â³ä ìàéáóòíüî¿, ïîòåíö³é-
íî¿ â³äïîâ³äàëüíîñò³ [2, ñ. 194].

Ñàõíþê Ñ. Â. ñòâåðäæóº, ùî «â³äïî-
â³äíî äî ÷. 1 ñò. 2 ÊÊ Óêðà¿íè ï³äñòàâîþ
íàñòàííÿ êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³
º íå â÷èíåííÿ îñîáîþ çëî÷èíó, à â÷èíåí-
íÿ îñîáîþ ñóñï³ëüíî íåáåçïå÷íîãî ä³ÿí-
íÿ, ÿêå ì³ñòèòü ñêëàä çëî÷èíó. Ó ñâîþ
÷åðãó, ñóñï³ëüíî íåáåçïå÷íå ä³ÿííÿ, ÿêå
ì³ñòèòü ñêëàä çëî÷èíó, â³äð³çíÿºòüñÿ â³ä
çëî÷èíó ëèøå òèì, ùî éîãî îçíàêè ùå íå
âñòàíîâëåí³ ñóäîì. Òàêå ä³ÿííÿ íàáóâàº
ñòàòóñó çëî÷èíó ïðîöåñóàëüíèì øëÿ-
õîì — øëÿõîì ïîñòàíîâëåííÿ îáâèíó-
âàëüíîãî âèðîêó» [11, ñ. 282].

Â÷åíèé çàïðîïîíóâàâ âèçíà÷èòè
çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³-
äàëüíîñò³ «ÿê îñîáëèâó ôîðìó çàâåðøåí-
íÿ îõîðîííèõ êðèì³íàëüíî-ïðàâîâèõ
â³äíîñèí, ùî ïîëÿãàº ó â³äìîâ³ ñóäó â³ä
äåðæàâíîãî îñóäó îñîáè, ÿêà â÷èíèëà ñó-
ñï³ëüíî íåáåçïå÷íå ä³ÿííÿ, ùî ì³ñòèòü
îçíàêè ïåâíîãî ñêëàäó çëî÷èíó ³, ÿê íà-
ñë³äîê, â³ä çàñòîñóâàííÿ äî íå¿ ³íøèõ çà-
õîä³â êðèì³íàëüíî-ïðàâîâîãî ïðèìóñó,
ÿê³ ìàþòü êàðàëüíèé õàðàêòåð» [11,
ñ. 282]. Íå ìîæíà íå ïîì³òèòè, ùî ñâîþ
ïîçèö³þ â÷åíèé àðãóìåíòóº äîñë³äæåí-
íÿìè ïîíÿòòÿ çëî÷èíó ðàäÿíñüêèõ íàó-
êîâö³â 70—80 ðîê³â, ÿê³ íàìàãàëèñÿ
âäîñêîíàëèòè â³äïîâ³äí³ íîðìè ÊÊ
1960 ð. [12, ñ. 18; 15, ñ. 22] òà, âîäíî÷àñ,
íå ââàæàëè çëî÷èí ä³ÿííÿì. Ç öüîãî
ïðèâîäó, íàïðèêëàä, Î. ². Ìàðöåâ ïèñàâ,
ùî öå íåïðàâèëüíèé ï³äõ³ä, îñê³ëüêè íå-
ìàº êîíêðåòèêè, àäæå çëî÷èí — öå íå
ïðîñòî ä³ÿ ÷è áåçä³ÿëüí³ñòü, à ïîñÿãàííÿ
÷è íàì³ð çä³éñíèòè ïîñÿãàííÿ. Ó ñâîþ
÷åðãó â³í ïðîïîíóâàâ ââàæàòè çëî÷èíîì
«çëî÷èííå ïîñÿãàííÿ» [8, ñ. 86]. Âàðòî
ïðèãàäàòè, ùî í³ÿêîãî âò³ëåííÿ ó çàêî-
íîäàâñòâ³ ïîä³áí³ òà ³íø³ àðãóìåíòè òà
ïðîïîçèö³¿ â÷åíèõ íå çíàéøëè. Â³äïîâ³ä-
íî äî ñò. 14 ÷èííîãî ÊÊ ÐÔ «çëî÷èíîì
âèçíàºòüñÿ âèííî â÷èíåíå ñóñï³ëüíî íå-
áåçïå÷íå ä³ÿííÿ, çàáîðîíåíå öèì êîäåê-
ñîì ï³ä çàãðîçîþ ïîêàðàííÿ» [13].

Ôàêòè÷íî ä³ÿííÿ, ÿêå ì³ñòèòü ó ñîá³
ñêëàä çëî÷èíó, ³ º çëî÷èíîì, õî÷ çàêîí ³
äîçâîëÿº ó ïåðåäáà÷åíèõ ÊÊ âèïàäêàõ

çâ³ëüíèòè îñîáó â³ä â³äïîâ³äàëüíîñò³ çà
éîãî â÷èíåííÿ. ßê â³äçíà÷àºòüñÿ â ë³òå-
ðàòóð³, êðèì³íàëüíå çàêîíîäàâñòâî âèêî-
íóº ñâî¿ çàâäàííÿ ïðèòàìàííèì éîìó
ñïîñîáîì (÷. 2 ñò. 1 ÊÊ Óêðà¿íè): âèçíà-
÷àº êîëî òà âèäè ñóñï³ëüíî íåáåçïå÷íèõ
ä³ÿíü, íàçèâàº ¿õ çëî÷èíàìè ³ âñòàíîâ-
ëþº çà ¿õ â÷èíåííÿ â³äïîâ³äíå ïîêàðàí-
íÿ. Öå îçíà÷àº, ùî êðèì³íàëüíó â³äïî-
â³äàëüí³ñòü ³ ïîêàðàííÿ òÿãíå çà ñîáîþ
ò³ëüêè òàêà ñóñï³ëüíî íåáåçïå÷íà ä³ÿ àáî
áåçä³ÿëüí³ñòü, ÿêà ïîâí³ñòþ ï³äïàäàº ï³ä
îçíàêè ñêëàäó çëî÷èíó, ùî âèçíà÷åí³ â
çàêîí³. Â öüîìó ïîëÿãàº íàéâàæëèâ³øèé
ïðèíöèï êðèì³íàëüíîãî ïðàâà, â³äïîâ³ä-
íî äî ÿêîãî «íåìà çëî÷èíó, íåìà ïîêà-
ðàííÿ áåç çàçíà÷åííÿ ïðî òå â çàêîí³»
[10, ñ. 8].

Â³äïîâ³äíî äî ÷. 1 ñò. 11 ÊÊ Óêðà¿íè
«çëî÷èíîì º ïåðåäáà÷åíå ÊÊ ñóñï³ëüíî
íåáåçïå÷íå âèííå ä³ÿííÿ (ä³ÿ àáî áåç-
ä³ÿëüí³ñòü), â÷èíåíå ñóá’ºêòîì çëî÷è-
íó». Öÿ ñòàòòÿ ì³ñòèòü çàãàëüíå âèçíà-
÷åííÿ ïîíÿòòÿ çëî÷èíó, ÿêå âêëþ÷àº â
ñåáå éîãî ñîö³àëüíó îçíàêó, — ñóñï³ëüíó
íåáåçïå÷í³ñòü, íîðìàòèâíó îçíàêó çëî÷è-
íó — ä³ÿííÿ, ùî ïåðåäáà÷åíå êðèì³íàëü-
íèì çàêîíîì, âíóòð³øíþ îçíàêó çëî÷è-
íó — âèíí³ñòü ä³ÿííÿ òà éîãî íîñ³ÿ —
ñóá’ºêòà çëî÷èíó. Õî÷à òàêà îçíàêà çëî-
÷èíó ÿê êàðàí³ñòü ä³ÿííÿ, ïðî ÿêó éäåòü-
ñÿ â íàóö³ êðèì³íàëüíîãî ïðàâà, íå çà-
çíà÷åíà â òåêñò³ ñò. 11, àëå âîíà
âèïëèâàº ç³ çì³ñòó çàâäàííÿ êðèì³íàëü-
íîãî çàêîíó (÷. 2 ñò. 1 ÊÊ) ùîäî âèçíà-
÷åííÿ íèì íå ëèøå ñóñï³ëüíî íåáåçïå÷-
íîãî ä³ÿííÿ, àëå é ïîêàðàííÿ, ÿê³
çàñòîñîâóþòüñÿ äî îñ³á, ùî ¿õ â÷èíèëè
[10, ñ. 18].

Ó 1986 ð. Þ. Ì. Ãðîøåâèé ïðîïîíóâàâ
çàïðîâàäèòè íîâèé ð³çíîâèä âèðîêó —
ïðî çâ³ëüíåííÿ îñîáè â³ä êðèì³íàëüíî¿
â³äïîâ³äàëüíîñò³ [4, ñ. 128], ùî íå áóëî
âò³ëåíî â çàêîí³. Ó öüîìó âèïàäêó, íà
äóìêó â÷åíîãî, çíèêàº ñóïåðå÷êà ùîäî
òîãî, ùî ñàìå â÷èíèëà îñîáà, ÿêà çâ³ëü-
íÿºòüñÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíî-
ñò³, — «çëî÷èí» ÷è «ñóñï³ëüíî íåáåçïå÷-
íå ä³ÿííÿ, ùî ì³ñòèòü îçíàêè ñêëàäó
çëî÷èíó», òàêîæ ïðîáëåìà âñòàíîâëåííÿ
âèíóâàòîñò³ îñîáè òîùî [16, ñ. 145].

Íàòîì³ñòü, ð³çí³ íàóêîâö³ ó ïðîïîíî-
âàíèõ íèìè âèçíà÷åííÿõ çâ³ëüíåííÿ â³ä
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êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ âæèâà-
þòü ó íèõ ³ «ä³ÿííÿ, ÿêå ì³ñòèòü ñêëàä
çëî÷èíó», ³ «çëî÷èí». Òàê, Ï. Ñ. Ìàòè-
øåâñüêèé ââàæàº, ùî çâ³ëüíåííÿ â³ä
êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ — öå íà-
ÿâí³ñòü çàêîííèõ ï³äñòàâ òà ïåâíèõ
óìîâ, ÿê³ îáóìîâëþþòü çâ³ëüíåííÿ îñî-
áè, ÿêà â÷èíèëà çëî÷èí, â³ä ¿¿ îáîâ’ÿçêó
ï³ääàòèñÿ ñóäîâîìó îñóäó ³ ïåðåòåðï³òè
ïîêàðàííÿ [9, ñ. 219—220]. Êîâ³ò³-
ä³ Î. Ô. ïèøå, ùî çâ³ëüíåííÿ â³ä êðè-
ì³íàëüíî¿ â³äïîâ³äàëüíîñò³ — öå â³äìîâà
äåðæàâè â ïåðåäáà÷åíèõ çàêîíîì âèïàä-
êàõ â³ä çàñóäæåííÿ é ïîêàðàííÿ îñîáè,
ä³ÿííÿ ÿêî¿ ì³ñòèòü ñêëàä çëî÷èíó [5,
ñ. 107]. Êîçàê Î. Ñ. ï³ä çâ³ëüíåííÿì â³ä
êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ ðîçóì³º
çä³éñíþâàíó â³äïîâ³äíî äî âèìîã êðèì³-
íàëüíîãî òà êðèì³íàëüíî-ïðîöåñóàëüíî-
ãî çàêîí³â â³äìîâó äåðæàâè â îñîá³ ñóäó
â³ä çàñòîñóâàííÿ ùîäî îñîáè, ÿêà â÷èíè-
ëà çëî÷èí, ïåðåäáà÷åíèõ ÊÊ Óêðà¿íè îá-
ìåæåíü ¿¿ ïåâíèõ ïðàâ ³ ñâîáîä, ÿêà íå
òÿãíå çà ñîáîþ êðèì³íàëüíî-ïðàâîâèõ
íàñë³äê³â [6, ñ. 18—19].

Íà íàøó äóìêó, «îáìåæåííÿ ïåâíèõ
ïðàâ ³ ñâîáîä îñîáè» — öå íàäòî øèðîêå
òðàêòóâàííÿ ó öüîìó êîíòåêñò³. Ïðàâà ³
ñâîáîäè ó÷àñíèêà êðèì³íàëüíîãî ïðîâà-
äæåííÿ çàçíàþòü ïåâíèõ îáìåæåíü ³ ïðè
çàñòîñóâàíí³ çàïîá³æíèõ çàõîä³â, ³ ïðè
çä³éñíåíí³ ïðèâîäó, ³ ïðè ïðîâåäåíí³ îá-
øóêó òîùî. Ïðè çâ³ëüíåíí³ â³ä êðè-
ì³íàëüíî¿ â³äïîâ³äàëüíîñò³ éäåòüñÿ ïðî
â³äìîâó äåðæàâè ³ â³ä ïîçáàâëåííÿ âîë³
÷è ïðèçíà÷åííÿ ³íøèõ ïåðåäáà÷åíèõ ÊÊ
ïîêàðàíü.

Ðîñ³éñüêèé ïðîöåñóàë³ñò Ë. Â. Ãîëîâ-
êî, ïðîàíàë³çóâàâøè ïîçèö³¿ çàðóá³æíèõ
òà â³ò÷èçíÿíèõ íàóêîâö³â, ä³éøîâ âè-
ñíîâêó, ùî íîðìè, ÿê³ ïåðåäáà÷àþòü
çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³-
äàëüíîñò³, ñë³ä ââàæàòè «àëüòåðíàòèâîþ
êðèì³íàëüíîìó ïåðåñë³äóâàííþ». Àäæå,
ÿê ïèøå â÷åíèé, äî ïîâíîãî çàâåðøåííÿ
â³äïîâ³äíî¿ êðèì³íàëüíî¿ ïðîöåñóàëüíî¿
ä³ÿëüíîñò³ ³ âèçíàííÿ îñîáè âèíóâàòîþ
ïðèçíà÷åííÿ ïîêàðàííÿ ïðîñòî íåïðàâî-
ì³ðíå. Îñê³ëüêè äîñë³äæóâàíèé ³íñòèòóò
º çàì³íîþ íå ñò³ëüêè ïîêàðàííÿ, ÿêå ìî-
æå â ïîäàëüøîìó ³ íå ðîçïî÷àòèñÿ,
ñê³ëüêè êðèì³íàëüíîãî ïåðåñë³äóâàííÿ,

³ ïîëÿãàº â ïåðåðèâàíí³ êðèì³íàëüíîãî
ïðîöåñó äî ðîçãëÿäó êðèì³íàëüíîãî ïðî-
âàäæåííÿ ïî ñóò³ [3, ñ. 251—252]. Ï³ä-
òðèìóþòü òàêó ïîçèö³þ é â³ò÷èçíÿí³
â÷åí³ Ñ. Âîëêîòðóá, Ñ. Êðóøèíñüêèé,
Â. Ëóöèê, Â. Íîð, Ä. Ñë³íüêî, Â. Òðóáíè-
êîâ òà ³íø³, ÿê³ âêàçóþòü, ùî ïðèòÿã-
íåííÿ äî êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³
òà ïîêàðàííÿ îñ³á, ÿê³ â÷èíèëè çëî÷èíè
íåâåëèêî¿ ÷è ñåðåäíüî¿ òÿæêîñò³, äàëåêî
íå â óñ³õ âèïàäêàõ º îïòèìàëüíèì âè-
ð³øåííÿì êîíôë³êòó äåðæàâè é îñîáè,
ÿêà â÷èíèëà òàêèé çëî÷èí, äîñÿãíåííÿ
ìåòè êðèì³íàëüíîãî ïðàâà òà ïðîöåñó.
Òàêèì ÷èíîì, âèíèêàº ïèòàííÿ àëüòåð-
íàòèâíèõ ñïîñîá³â âèð³øåííÿ êðèì³íà-
ëüíî-ïðàâîâèõ êîíôë³êò³â. Îäíî÷àñíî
ïîñòàþòü ïèòàííÿ ùîäî ãóìàííîñò³ çàêî-
íîäàâñòâà ³ ïðàâîñóääÿ, åôåêòèâíîñò³
â³äíîâëåííÿ ïðàâ ïîòåðï³ëîãî, äèôåðåí-
ö³àö³¿ ïðîöåñóàëüíî¿ ôîðìè, øâèäêîñò³
ïðîâàäæåííÿ òà ïðîöåñóàëüíî¿ åêîíîì³¿
[1, ñ. 45].

Á³ëîðóñüê³ ïðîöåñóàë³ñòè Â. Ñ. Æèãó-
ëè÷, Ë. Ë. Çàéöåâà, Â. ². Ñàìàð³í òà ³íø³
òàêîæ âêàçóþòü íà òå, ùî «çâ³ëüíåííÿ
â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ ïåðåä-
áà÷àºòüñÿ â êðèì³íàëüíîìó çàêîí³ ó
çâ’ÿçêó ç òèì, ùî â äåÿêèõ âèïàäêàõ íå-
ìàº çì³ñòó ï³ääàâàòè êîíêðåòíó îñîáó
êðèì³íàëüí³é â³äïîâ³äàëüíîñò³, îñê³ëüêè
êðèì³íàëüíà â³äïîâ³äàëüí³ñòü, áóäó÷è
ïðàâîì³ðíîþ, âèçíàºòüñÿ íåäîö³ëüíîþ.
Äåðæàâà ðåàãóº íà çëî÷èííå ä³ÿííÿ, íå
çàëèøàþ÷è éîãî áåç íàñë³äê³â, àëå ðåà-
ãóº â ³íø³é, «àëüòåðíàòèâí³é» ôîðì³
[1, ñ. 27].

Óñàòèé Ã. Î. íîðìè, ÿê³ ïåðåäáà÷àþòü
çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³-
äàëüíîñò³, â³äíîñèòü äî «êîìïðîì³ñíèõ»
[14, ñ. 239—240]. Â÷åíèé ñïðàâåäëèâî
âêàçóº, ùî âèêîðèñòàííÿ äåðæàâíèìè
îðãàíàìè, ïîêëèêàíèìè âåñòè áîðîòüáó
ç³ çëî÷èíí³ñòþ, ó ñâî¿é ä³ÿëüíîñò³ êðè-
ì³íàëüíî-ïðàâîâîãî êîìïðîì³ñó — öå íå
ò³ëüêè îðèã³íàëüíèé ñïîñ³á áîðîòüáè ç
êðèì³íàë³òåòîì. Òàêèé íåòðàäèö³éíèé
ï³äõ³ä äî ðîçâ’ÿçàííÿ îäí³º¿ ç íàéãîñ-
òð³øèõ òà íàéçëîáîäåíí³øèõ ïðîáëåì
ñó÷àñíîñò³ (à ñàìå òàêîþ º çëî÷èíí³ñòü)
ìàº ê³ëüêà ïîçèòèâíèõ ìîìåíò³â. Ñåðåä
íèõ, ïî-ïåðøå, òå, ùî êîìïðîì³ñ âèñòó-
ïàº ñâîºð³äíîþ ãàðàíò³ºþ íàéâàæëè-
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â³øèõ êîíñòèòóö³éíèõ ïðàâ ãðîìàäÿí.
Òàê, ñò. 29 Êîíñòèòóö³¿ Óêðà¿íè ïðîãîëî-
øóº, ùî «êîæíà ëþäèíà ìàº ïðàâî íà
ñâîáîäó», â³äòàê ìîæíà ïðèïóñòèòè, ùî
é íà ñâîáîäó âèáîðó ïîâåä³íêè. Êðè-
ì³íàëüíå çàêîíîäàâñòâî, ÿêå ïåðåäáà÷àº
çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³-
äàëüíîñò³ îñîáè, ÿêà ïîãîäèëàñÿ íà
âçàºìîâèã³äí³ ñòîñóíêè ç äåðæàâîþ, íà-
äàº ëþäèí³ ñâîºð³äíèé øàíñ íà âèá³ð
àëüòåðíàòèâíî¿ (çàêîíîñëóõíÿíî¿) ïîâå-
ä³íêè. Ïî-äðóãå, òàê³ çàõîäè ñïðèÿòè-
ìóòü çàîùàäæåííþ äåðæàâíèõ êîøò³â,
àäæå ïðîô³ëàêòèêà çëî÷èí³â çíà÷íî äå-
øåâøà é äîö³ëüí³øà, í³æ âèòðàòè ÷àñó
òà ãðîøåé íà ïîøóêè é âèêðèòòÿ çëî-
÷èíö³â [14, ñ. 240].

Ïîä³áíó äóìêó ðîçâèâàº ³ Â. À. Øêå-
ëåáåé, ÿêèé â³äçíà÷àº, ùî íà â³äì³íó â³ä
ÊÏÊ Óêðà¿íè 1960 ð. íîâèé ÊÏÊ äåòàëü-
íî íå ðåãëàìåíòóº ïîðÿäêó çâ³ëüíåííÿ
â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà ð³ç-
íèìè ï³äñòàâàìè. Ïðè öüîìó âèçíà÷à-
ºòüñÿ, ùî îñîáà çâ³ëüíÿºòüñÿ â³ä êðè-
ì³íàëüíî¿ â³äïîâ³äàëüíîñò³ ó âèïàäêàõ,
ïåðåäáà÷åíèõ çàêîíîäàâñòâîì Óêðà¿íè
ïðî êðèì³íàëüíó â³äïîâ³äàëüí³ñòü (òîáòî
íîðìàìè ìàòåð³àëüíîãî ïðàâà). ¥ðóíòóþ-
÷èñü íà çàêîíîäàâñòâ³ ïðî êðèì³íàëüíó
â³äïîâ³äàëüí³ñòü, ìîæíà âèîêðåìèòè äå-
ê³ëüêà ãðóï íîðì, ùî äîïóñêàþòü êîì-
ïðîì³ñ ó áîðîòüá³ ç³ çëî÷èíí³ñòþ: 1) íîð-
ìè, ÿê³ âèêëþ÷àþòü êðèì³íàëüíó â³ä-
ïîâ³äàëüí³ñòü ó ðàç³ íàÿâíîñò³ ïåðåäáà÷å-
íèõ íèìè óìîâ òà ï³äñòàâ; 2) íîðìè,
ñïðÿìîâàí³ íà ïîì’ÿêøåííÿ ïîêàðàííÿ
âèííîãî â îáì³í íà â÷èíåííÿ íèì ïåâíèõ
ïîçèòèâíèõ ïîñòêðèì³íàëüíèõ ïîñòóï-
ê³â; 3) íîðìè, ùî ãàðàíòóþòü ô³êñîâàíå
çíèæåííÿ ïîêàðàííÿ âèííîìó â îáì³í íà
éîãî ïîçèòèâí³ ïîñòêðèì³íàëüí³ ïîñòóï-
êè. Òîæ çàêðèòòÿ êðèì³íàëüíîãî ïðîâà-
äæåííÿ ó çâ’ÿçêó ç³ çâ³ëüíåííÿì îñîáè
â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ ÷åðåç
ä³éîâå êàÿòòÿ òà ïðèìèðåííÿ âèííîãî ç
ïîòåðï³ëèì º îäíèì ³ç âèä³â êîìïðî-
ì³ñíîãî âèð³øåííÿ êðèì³íàëüíî-ïðàâî-
âîãî êîíôë³êòó. Ó ñâîþ ÷åðãó, êðèì³-
íàëüíî-ïðàâîâèé êîíôë³êò ÿâëÿº ñîáîþ
ñóïåðå÷í³ñòü ì³æ ³íòåðåñàìè îñîáè, ÿêà
â÷èíèëà çëî÷èí, ç îäíîãî áîêó, òà ïîòåð-

ï³ëîãî (ô³çè÷íî¿ àáî þðèäè÷íî¿ îñîáè),
ñóñï³ëüñòâà é äåðæàâè, ç ³íøîãî — ó ñôå-
ð³ ãàðàíòóâàííÿ òà ðåàë³çàö³¿ ñóñï³ëüíèõ
â³äíîñèí, ùî îõîðîíÿþòüñÿ çàêîíîäàâ-
ñòâîì ïðî êðèì³íàëüíó â³äïîâ³äàëüí³ñòü
[17, ñ. 171].

Àâòîð òàêîæ ïðîïîíóº âèçíà÷åííÿ
çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³-
äàëüíîñò³ ÿê êîìïðîì³ñíî¿ ôîðìè âèð³-
øåííÿ êðèì³íàëüíî-ïðàâîâîãî êîíôë³ê-
òó, ï³ä ÿêèì ðîçóì³º «çä³éñíþâàíó çã³ä-
íî ç ÊÊ òà ÊÏÊ Óêðà¿íè â³äìîâó äåðæà-
âè â³ä çàñòîñóâàííÿ çàõîä³â êðèì³íàëü-
íî-ïðàâîâîãî âïëèâó ùîäî îñ³á, ÿê³ â÷è-
íèëè çëî÷èí».

Âèñíîâêè. Ï³äòðèìóþ÷è òàê³ ïîçèö³¿,
ìîæíà êîíñòàòóâàòè, ùî â ³íñòèòóò³
çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïî-
â³äàëüíîñò³ ðåàë³çóºòüñÿ ïðàãíåííÿ äåð-
æàâè åôåêòèâíî ³ ðàö³îíàëüíî âåñòè áî-
ðîòüáó ç³ çëî÷èíí³ñòþ áåç çàñòîñóâàííÿ
ïîêàðàííÿ ³ âçàãàë³ áåç ïîñòàíîâëåííÿ
ñóäîì îáâèíóâàëüíîãî âèðîêó. Â öüîìó
³íñòèòóò³ îäíî÷àñíî ðåàë³çóþòüñÿ ïðèí-
öèïè åêîíîì³¿ êðèì³íàëüíî¿ ðåïðåñ³¿, ãó-
ìàí³çìó òà ³íäèâ³äóàë³çàö³¿ â³äïîâ³äàëü-
íîñò³. Òàêèì ÷èíîì, çàêîíîäàâåöü ó
â³äïîâ³äíèõ íîðìàõ ÊÏÊ òà ÊÊ ïåðåäáà-
÷èâ àëüòåðíàòèâó êðèì³íàëüíîìó ïåðå-
ñë³äóâàííþ, â ÿê³é ó ïåâíèõ âèïàäêàõ
çàêëàäåíî êîìïðîì³ñ — îñîáà, ÿêà âïåð-
øå â÷èíèëà êðèì³íàëüíèé ïðîñòóïîê
àáî íåîáåðåæíèé íåòÿæêèé çëî÷èí, êð³ì
êîðóïö³éíèõ êðèì³íàëüíèõ ïðàâîïîðó-
øåíü, çâ³ëüíÿºòüñÿ â³ä êðèì³íàëüíî¿
â³äïîâ³äàëüíîñò³, ÿêùî âîíà: ï³ñëÿ â÷è-
íåííÿ êðèì³íàëüíîãî ïðàâîïîðóøåííÿ
ùèðî ïîêàÿëàñÿ, àêòèâíî ñïðèÿëà ðîç-
êðèòòþ êðèì³íàëüíîãî ïðàâîïîðóøåííÿ
³ ïîâí³ñòþ â³äøêîäóâàëà çàâäàí³ íåþ
çáèòêè àáî óñóíóëà çàïîä³ÿíó øêîäó
(ñò. 45 ÊÊ); ïðèìèðèëàñÿ ç ïîòåðï³ëèì
òà â³äøêîäóâàëà çàâäàí³ íåþ çáèòêè àáî
óñóíóëà çàïîä³ÿíó øêîäó (ñò. 46 ÊÊ);
ïðè ïåðåäà÷³ ¿¿ íà ïîðóêè êîëåêòèâó ï³ä-
ïðèºìñòâà, óñòàíîâè ÷è îðãàí³çàö³¿ ïðî-
òÿãîì ðîêó ç äíÿ ïåðåäà÷³ ¿¿ íà ïîðóêè
âèïðàâäàº äîâ³ðó êîëåêòèâó, íå óõèëÿòè-
ìåòüñÿ â³ä çàõîä³â âèõîâíîãî õàðàêòåðó
òà íå ïîðóøóâàòèìå ãðîìàäñüêîãî ïîðÿä-
êó (ñò. 47 ÊÊ).
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Ñèðîòêèíà Ì. Â. Îñâîáîæäåíèå îò óãîëîâíîé îòâåòñòâåííîñòè êàê àëüòåðíàòèâà
óãîëîâíîìó ïðåñëåäîâàíèþ.

Â ñòàòüå íà îñíîâå äåéñòâóþùåãî óãîëîâíîãî ïðîöåññóàëüíîãî çàêîíîäàòåëüñòâà, íàó÷-

íûõ èññëåäîâàíèé è ñóäåáíîé ïðàêòèêè èññëåäóåòñÿ èíñòèòóò îñâîáîæäåíèÿ îò óãî-

ëîâíîé îòâåòñòâåííîñòè â êà÷åñòâå àëüòåðíàòèâû óãîëîâíîìó ïðåñëåäîâàíèþ.

Âûÿñíåíî, ÷òî îòäåëüíûå èññëåäîâàòåëè îñâîáîæäåíèÿ îò óãîëîâíîé îòâåòñòâåí-

íîñòè îòíîñÿò åå ê ôîðìàì ðåàëèçàöèè óãîëîâíîé îòâåòñòâåííîñòè, ñ÷èòàþò îñâî-

áîæäåíèå îò óãîëîâíîé îòâåòñòâåííîñòè èíñòèòóòîì óãîëîâíîãî ïðàâà, ÷òî äèôôå-

ðåíöèðóåò îòâåòñòâåííîñòü; ðàäèêàëüíûì ñðåäñòâîì äèôôåðåíöèàöèè óãîëîâíîé îò-

âåòñòâåííîñòè; þðèäè÷åñêèì ôàêòîì, ïðåêðàùàþùèì óãîëîâíîå ïðàâîîòíîøåíèå,

êîòîðûé îñâîáîæäàåò ëèöî îò íåáëàãîïðèÿòíûõ ïðàâîâûõ ïîñëåäñòâèé è ò. ä.

Ïðîàíàëèçèðîâàâ ïîçèöèè çàðóáåæíûõ è îòå÷åñòâåííûõ ó÷åíûõ, ìîæíî ñäåëàòü âûâîä,

÷òî íîðìû, ïðåäóñìàòðèâàþùèå îñâîáîæäåíèå îò óãîëîâíîé îòâåòñòâåííîñòè, ñëåäó-

åò ñ÷èòàòü «àëüòåðíàòèâîé óãîëîâíîìó ïðåñëåäîâàíèþ».

Îñâîáîæäåíèå îò óãîëîâíîé îòâåòñòâåííîñòè ïðåäóñìàòðèâàåòñÿ â óãîëîâíîì çàêîíå

â ñâÿçè ñ òåì, ÷òî â íåêîòîðûõ ñëó÷àÿõ íåò ñìûñëà ïîäâåðãàòü êîíêðåòíîå ëèöî óãî-

ëîâíîé îòâåòñòâåííîñòè, ïîñêîëüêó óãîëîâíàÿ îòâåòñòâåííîñòü, áóäó÷è ïðàâîìåðíîé,

ïðèçíàåòñÿ íåöåëåñîîáðàçíîé. Ãîñóäàðñòâî ðåàãèðóåò íà ïðåñòóïíîå äåÿíèå, íå îñòàâ-

ëÿÿ åãî áåç ïîñëåäñòâèé, íî ðåàãèðóåò â äðóãîé, «àëüòåðíàòèâíîé» ôîðìå, èäÿ íà îïðàâ-

äàííûé â òàêèõ ñëó÷àÿõ ïðàâîâîé êîìïðîìèññ.

Äîêàçàíî, ÷òî â èíñòèòóòå îñâîáîæäåíèÿ îò óãîëîâíîé îòâåòñòâåííîñòè ðåàëèçóåò-

ñÿ ñòðåìëåíèå ãîñóäàðñòâà ýôôåêòèâíî è ðàöèîíàëüíî âåñòè áîðüáó ñ ïðåñòóïíîñòüþ

áåç ïðèìåíåíèÿ íàêàçàíèÿ è âîîáùå áåç âûíåñåíèÿ ñóäîì îáâèíèòåëüíîãî ïðèãîâîðà. Â

ýòîì èíñòèòóòå îäíîâðåìåííî ðåàëèçóþòñÿ ïðèíöèïû ýêîíîìèè óãîëîâíîé ðåïðåññèè,

ãóìàíèçìà è èíäèâèäóàëèçàöèè îòâåòñòâåííîñòè. Òàêèì îáðàçîì, çàêîíîäàòåëü â ñî-

îòâåòñòâóþùèõ íîðìàõ ÓÏÊ è ÓÊ ïðåäóñìîòðåë àëüòåðíàòèâó óãîëîâíîìó ïðåñëåäî-

âàíèþ, â êîòîðîé â îïðåäåëåííûõ ñëó÷àÿõ çàëîæåíî êîìïðîìèññ — ëèöî, âïåðâûå ñîâåð-

øèâøåå óãîëîâíûé ïðîñòóïîê èëè íåîñòîðîæíîå íåòÿæêîå ïðåñòóïëåíèå, êðîìå

êîððóïöèîííûõ óãîëîâíûõ ïðåñòóïëåíèé, îñâîáîæäàåòñÿ îò óãîëîâíîé îòâåòñòâåííîñ-

òè, åñëè îíî: ïîñëå ñîâåðøåíèÿ óãîëîâíîãî ïðåñòóïëåíèÿ èñêðåííå ïîêàÿëîñü, àêòèâíî

ñïîñîáñòâîâàëî ðàñêðûòèþ óãîëîâíîãî ïðåñòóïëåíèÿ è ïîëíîñòüþ âîçìåñòèëî ïðè÷è-

íåííûé óùåðá èëè óñòðàíèëî ïðè÷èíåííûé âðåä (ñò. 45 ÓÊ); ïðèìèðèëîñü ñ ïîòåðïåâ-
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øèì è âîçìåñòèëî ïðè÷èíåííûé óùåðá èëè óñòðàíèëî ïðè÷èíåííûé âðåä (ñò. 46 ÓÊ);

ïðè ïåðåäà÷å åå íà ïîðóêè êîëëåêòèâà ïðåäïðèÿòèÿ, ó÷ðåæäåíèÿ èëè îðãàíèçàöèè â òå-

÷åíèå ãîäà ñî äíÿ ïåðåäà÷è åãî íà ïîðóêè îïðàâäàåò äîâåðèå êîëëåêòèâà, íå áóäåò óêëî-

íÿòüñÿ îò ìåð âîñïèòàòåëüíîãî õàðàêòåðà è íå áóäåò íàðóøàòü îáùåñòâåííîãî ïîðÿä-

êà (ñò. 47 ÓÊ).

Êëþ÷åâûå ñëîâà: àëüòåðíàòèâà, îòâåòñòâåííîñòü, îñâîáîæäåíèå, êîìïðîìèññ, íàêà-

çàíèå.

Sirotkina M. V. Exemption from criminal liability as an alternative to criminal

prosecution.

This article is researching an institution of exemption from criminal liability as an

alternative to criminal prosecution on the basis of current criminal procedure legislation,

scientific researches and judicial practice.

It was found that some researchers of exemption from criminal liability refer it to the forms

of criminal liability, consider exemption from criminal liability as an institution of criminal

law that differentiates liability; a radical means of differentiating a criminal liability; a

legal fact that terminates a criminal legal relationship, which exempts a person from adverse

legal consequences, etc.

Having analysed the positions of foreign and domestic scholars, it can be concluded that the

norms which provide for exemption from criminal liability should be considered as «an

alternative to criminal prosecution».

Exemption from criminal liability is provided for in the criminal law due to the fact that in

some cases there is no point in subjecting a particular person to criminal liability, as criminal

liability, being lawful, is considered as an inexpedient one. The state responds to a criminal

act not leaving it without consequences, but reacts in another, «alternative» form, reaching a

justified legal compromise in such cases.

It is proved that the institution of exemption from criminal liability is implementing a desire

of the state to effectively and rationally fight against crime without punishment and in

general without a guilty verdict (conviction). This institution is simultaneously implementing

the principles of economy of criminal repression, humanism and individualization of liability.

Thus, the legislator has provided an alternative to criminal prosecution in the relevant

provisions of the Criminal Procedure Code and the Criminal Code. This alternative in certain

cases includes a compromise — a person who first time committed a criminal offense or

negligent minor offence, except for corruption offenses, is being exempted from criminal

liability if this person: has sincerely repented after commitment of offence, has actively

contributed to the disclosure of the criminal offense and has fully reimbursed the damage

caused by it or has eliminated the damage (Article 45 of the Criminal Code); has reconciled

with the victim and has reimbursed the damage caused by such a person or has eliminated

the damage (Article 46 of the Criminal Code); when transferring on parole to the staff of the

enterprise, institution or organization within a year from the date of parole such person will

justify the trust of the staff, will not evade educational measures and will not violate a public

order (Article 47 of the Criminal Code).

Key words: alternative, liability, exemption, compromise, punishment.
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